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WHAT IS THE 
NTTC?

OPPT is the office responsible for 
administering:

Pollution 
Prevention Act

Toxics Release 
Inventory (TRI)

Toxic Substances 
Control At 

(TSCA)

An EPA Tribal Partnership Group (TPG) 
started in 2012 with Office of Pollution 

Prevention and Toxics (OPPT).



WHAT DOES 
THE NTTC DO? 

Provide information to tribes so they can voice 
their concerns with consumer toxics and pollution.

Enhance formal consulation on OPPT issues

Serve as technical resource to tribes

Network, collaborate, presentations

Advocate for Tribal scenarios in EPA risk 
evaluations



NTTC COMMENT LETTERS

2014 – 2021

https://tribaltoxics.org
/?page_id=301054

https://tribaltoxics.org/?page_id=301054


UNDERSTANDING TRIBAL 
EXPOSURE TO TOXICS

• Delivered to EPA 

Administrator McCarthy in 

June 2015 and 

Administrator Pruitt in June 

2018

• Requests that EPA 

institutionalize a process to 

consider tribal exposure in 

risk assessments

• Currently being updated

www.tribaltoxics.org

http://www.tribaltoxics.org/


WHY TSCA?

WHY TRIBES?

WHY NOW?



• TSCA provided limited assurance that health 
and environmental risks are identified before 
chemicals enter commerce (GAO Report to 
Congress - June 2005)

• Risk evaluations were based on general 
population and central tendency exposures.

Failures of the 1976 Toxics Substance Control Act 

TSCA was intended to be the primary means of regulating the production/use of 

industrial chemicals with the authority to restrict use through the entire life cycle



FRANK R. LAUTENBERG CHEMICAL 
SAFETY FOR THE 21ST CENTURY ACT

• Legislated the consideration of 

potentially exposed and 

susceptible subpopulations

• Removes the cost-benefit standard 

for risk evaluation

• Significant preemption of state 

authority to restrict the use of 

chemicals.

June 22, 2016



BEFORE NEW TSCA
EPA 2010 PBDE EXPOSURE ASSESSMENT 

Tribal Tendency

• Fish in the wild were found to have 

substantially higher tissue levels than 

farm-raised or store-bought fish

• 45 – 148 ng/g Great Lakes

• 35 ng/g (mean) to 1059 ng/g (max) 

Washington State

• 8 – 88 ng/g marine off FL

• Fish consumption rate

• 175 g/day – Oregon State

• 389 g/day – Umatilla

• 865 g/day – Spokane Tribe

Central Tendency

• Representative food profiles was 

based on fish taken from a retail 

market place in Texas

• .32ng/g  - finfish

• 5.7 ng/g – shellfish

• Fish consumption rate

• 11.6 g/day finfish

• 3.8 g/day shellfish

• Doses via food/water ingestion 

were considered “reasonably 

certain”



HIGH-END OF GENERAL 
POPULATION EXPOSURE IS NOT 

PROTECTIVE OF A SENSITIVE 
SUBPOPULATION

EPA 2010 Exposure Assessment of PBDE 

• “unusually high exposures at the high end of the general 

population”

• “even the highest dust concentrations might not be able to 

explain” the 95th percentile level of 291 ng/g versus mean 31 

ng/g in adults 

• “suggests the possibility that there are other exposures not 

identified in this assessment”

Tribal lifestyles are not just the 
extreme tail of a general 
population exposure range



NEW TSCA 
-

AMENDED 
JUNE 22, 

2016

EPA risk evaluations are 

required to consider potential 

risks to human health of

potentially exposed and 

susceptible subpopulations.



TRIBES AND AMENDED TSCA

For environmental exposures tribes may 
represent the potentially exposed or susceptible 
subpopulation as required by regulation



Typical Conceptual Model of Exposure to Contaminants in the Environment

Looks

Outdoorsy

Actually

Suburban/

Recreational

Exposures

Harris & Harper





Tribes are Unique

574 Sovereign Nations in the USA

2020 Census 9.2 million, 2.9% total

Approximately 368 tribal treaties 

were negotiated and ratified from 

1777 – 1868.

“the contours of environmental 

injustice are different for Native 

Americans than for other affected 

groups,  and so remedying the 

injustice will require consideration 

of the unique historical and legal 

aspects of Native American 

claims.”*

* O’Neil (2000), Variable Justice: Environmental Standards, 

Contaminated Fish, and “Acceptable” Risk to Native Peoples, Stan. 

Envtl. L.J. 3, 37. 



.

Tribal Lifeways are Not Historical Anachronisms

1920s 2005 20111955

• 92-100% of surveyed households in rural Alaska use wild fish and 75 – 98 % harvest fish (Cultural Survival Quarterly, Sept 1998)
• 98% of Nez Perce and 88% of Shoshone Bannock on-reservation members consume fish EPA 2015 Idaho Fish Consump. Survey 
• 25% (Fish), 37% (Medicinal Tea), 68% (Consumed Food) use reported by Navajo focus groups for the San Juan River area (2021)
• 69% of 40 surveyed CA tribes report that fish is consumed at least once/week – (CA State Water Resources Board 2014)



CHALLENGES



Central Tendency or 

Sensitive Population?

Groundwater 

not considered
Do consumption 

rates reflect 

recreation or 

subsistence?

Burning of 

construction waste is 

not considered

No “legacy” products 

considered 

From: Problem Formulation for Cyclic Aliphatic 
Bromides Cluster (HBCD), EPA, May 2018.  

Only releases to 

aquatic biota from 

current  uses

TSCA Science Advisory Committee on Chemicals – Final Report on 

EPA Draft Risk Evaluation for HBCD July/August 2019   -

“The Committee also expressed support for the National Tribal 

Toxics Council and the Environmental Defense Fund call for 

consideration of all exposure routes in this TSCA evaluation.”



Fish Consumption in the HBCD Risk Evaluation

In choosing to use central-tendency fish 
ingestion rates for chronic exposure, EPA 
fails to understand the meaning of 
subsistence users and tribes --and fails to 
protect those populations.

EPA selected high-end fish ingestions rates for to 
represent acute exposures. Central-tendency ingestions 
rates represented chronic exposure which are expected 
to be more representative of the most populations over 
a sustained period. “Risk estimates for chronic exposure 
scenarios may therefore underestimate risk to these 
populations, however it is uncertain whether any of 
these subpopulations with significantly elevated fish 
ingestion rates actually live nearby a HBCD facility”.  EPA 
Risk Evaluation for Cyclic Aliphatic Bromide Cluster 
(HBCD)



• Landfills and transfer 
stations should be 
considered a facility and 
HBCD releases should be 
modeled. 229 tribes in 
Alaska live near a 
designated C&D disposal 
site and multiple tribal 
members live near C&D 
landfills and transfer 
stations. The bulk of tribal 
transfer stations accept 
foam board. Environmental 
release data used for 
facilities includes disposal 
site near-release.

HBCD Landfill Environmental Releases
• Over 99% of landfill releases are expected from the insulation use: 408,687 out of 411,948 

kg/year. There is potential for HBCD released to landfill to migrate to the nearby environment. 
However, typical management controls such as coverings, liners, and treatment may partially 
or fully mitigate this.  No federal standards and C&D landfills often have none of these.

• HBCD is expected to strongly sorb to soil particle, is not volatile and would likely only escape to 
air through windblown soil particles. Due its high KoC, HBCD any potential migration through 
the landfill to effluent would be slow. Foam board breaks up readily and can escape to air 
directly. Fugitive dust is not considered. EPA seems to be characterizing C&D landfills as if 
they are municipal waste landfills which does not mirror reality. Foam board may lie directly 
in effluent, be exposed to snowmelt, rain and flooding and leachate release of HBCD 
particulate-phase can occur, including direct drainage to surface water.

• EPA itself notes: One recent experimental study noted that HBCD migration from materials 
into effluent can occur and is influenced by experimental conditions mimicking real-world 
conditions (Stubbings and Harrad, 2014). This study is ignored, as are Brandsma (2015) and 
Tang et al (2014b), used in wildlife exposure and facility soil release considerations 
respectively,  which both found  release from disposal sites in highly organic matrix via 
leachate particulate-phase migration in the water. both studies which showed elevated to 
extremely elevated off-site HBCD particulate-phase concentrations from disposal sites.

• Pg 257: However, even though the total annual releases appear large, EPA provides the 
following context. If the annual releases were divided by the number of active landfills in the 
US and the average size of a landfill in the US, and divided this mass into the top of layer of soil 
in a landfill this concentration would approximate central tendency estimates from extracted 
soil monitoring data. This is a faulty scenario as that demolition and insulation sites are 
limited to those contractors that use HBCD board and these contractors will tend to use the 
same landfills for each of their multiple projects.

• In summary, under some conditions it is possible that landfills represent a potential source of 
exposure to the nearby environment. EPA demonstrates their expertise at modeling facility 
releases and exposures to all populations but fails to do so in the case of disposal sites, 
workers, ONU’s, and near-site general and highly exposed populations.

• In assessing HBCD in soils for facilities, EPA references in the risk evaluation Tang et al 
(2014b) and in assessing exposure to wildlife, EPA noted Brandsma (2015), Yet, EPA chose to 
ignore these studies.



Environmental release for C&D and “other landfill” disposal sites–direct 
release to water bodies or sub- and surface organic matrix, and exposed 
wildlife.

C&D unlined landfill 
snowmelt/flooding 
direct drainage to 
creeks – Lower 48 and 
Alaska.  Note that 
many or most C&D 
landfills are 
uncovered and 
exposure to wind, 
sun, and water results 
in degradation.

Snow to C&D 
landfills results 
in direct 
leaching and 
flooding. 

Birds flying 
(left)and  
walking on snow 
(below) – which 
will turn 
slush/ponding & 
landfill located in 
drainage area.



LandfillSchool

Disposal is a TSCA Condition of Use 
Tribal and many Rural Communities Are Fenceline

Communities



November 2019 – US Court of Appeals for the Ninth Circuit 
found that EPA violated TSCA by excluding legacy uses from 
consideration in TSCA risk evaluations. 



“LEGACY” USE IS AN ENVIRONMENTAL 
JUSTICE ISSUE.

• Legacy use needs to be included in 

TSCA risk assessments

• Disparities in the built environment can 

lead to greater toxics exposures, and 

contribute to health problems such as 

chronic diseases and injuries, and can 

have harmful effects on childhood 

development.

• End of life disposal and disposal 

circumstances common to tribes result 

in greater risk 

https://www.ncbi.nlm.nih.gov/pubmed/15015927


AND OLDER FURNISHING IS FOUND 
IN THOSE HOMES .

Older items can contain chemicals of 
greater toxicity and can abrade tear, and 
releasing dust and larger particulates that 
may be inhaled or ingested. 

Cleaning tools maybe less efficient –
sweeping or using older vacuums.

Dyer et al, Ethnicity and Household Expenditures: Furnishings, Fashion, and 
Flux, Family and Consumer Science Research Journal 2009



OUTCOME – FINAL RISK EVALUATION OF HBCD UNDER 
AMENDED TSCA - SEPTEMBER 2020

• EPA found no unreasonable risks to the general population.

• EPA found no unreasonable risks to consumers.

• EPA found unreasonable risks to the environment from six conditions of use.

• EPA found unreasonable risks to workers and occupational non-users from the 

use and disposal of HBCD in building and construction materials.

EPA REVIEWS HBCD EVALUATION

AUGUST 2021

• 9th Circuit grants EPA request to remand new TSCA risk evaluations thus 

allowing EPA to redo the analyses. EPA reanalysis supports the original HBCD 

risk evaluation in being sufficient to inform upcoming risk management actions

THE STOCKHOLM CONVENTION ON PERSISTENT 
ORGANIC POLLUTANTS VOTED FOR A GLOBAL BAN OF 

HBCD IN 2013



CHAPTER 4. CONSIDERATION OF 
LIFESTAGES, VULNERABLE GROUPS AND 
POPULATIONS OF CONCERN IN 
EXPOSURE ASSESSMENTS

Assessments involving potentially vulnerable 
populations can consider economic, public 
health and other factors along with 
environmental conditions. 

As appropriate, exposure assessors identify 
and characterize those conditions that lead 
to the highest agent intensities and resulting 
exposures and those situations that lead to 
exposure for the most susceptible receptors 
(U.S. EPA 2009a). 

Considering vulnerability and susceptibility 
when making risk management decisions is 
essential for protecting not only the 
general population but also those 
populations at greatest risk (U.S. EPA 
1995b; U.S. EPA 2010b).



Fig 1. How coexposures to other chemical stressors and variability in biological 
susceptibility combine to influence population risk.

Excerpted from Koman PD, Singla V, Lam J, Woodruff TJ (2019) Population susceptibility: A vital consideration in chemical risk evaluation 
under the Lautenberg Toxic Substances Control Act. PLOS Biology 17(8): e3000372. https://doi.org/10.1371/journal.pbio.3000372
https://journals.plos.org/plosbiology/article?id=10.1371/journal.pbio.3000372

Tribal health disparities can mean greater population susceptibility.

https://journals.plos.org/plosbiology/article?id=10.1371/journal.pbio.3000372


Indian Country & Health Disparities

Graphic from Families USA, 2018



American Indian and Alaska Native
& White Non-Hispanic, 2014-2018

Rate of New Stomach Cancers in PRCDA Counties, 
by IHS Region

U.S. Cancer Statistics Working Group. U.S. Cancer Statistics Data Visualizations Tool, based on 2020 submission data (1999-2018): 

U.S. Department of Health and Human Services, Centers for Disease Control and Prevention and National Cancer 

Institute; www.cdc.gov/cancer/dataviz, released in June 2021.

Differences differ by Region. But are still different.

Overall, the rate of 
cancer deaths 

among AN/AI was 
50% higher
(AJPH 2014). 
A  2020 life 

expectancy of 2.2 
years less than 
Non-Hispanic 

Whites
(HHS Minority Health)

PRCDA - IHS Purchased/Referred Care Delivery Areas

http://www.cdc.gov/cancer/dataviz


Housing Disparities are Health Disparities

HUD Office of Policy and Research. Housing Needs of American Indians and Alaska Natives in Tribal Areas: A Report From the 
Assessment of American Indian, Alaska Native, and Native Hawaiian Housing Needs. Authors: Pindus, Nancy Kingsley, G. Thomas
Biess, Jennifer Levy, Diane Simington, Jasmine Hayes, Christopher Urban Institute January 2017 
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Photo source:  Sen. Lisa 
Murkowski Twitter Feed

(HUD, OPR)

https://www.huduser.gov/portal/taxonomy/term/3219
https://www.huduser.gov/portal/taxonomy/term/3415
https://www.huduser.gov/portal/taxonomy/term/3207
https://www.huduser.gov/portal/taxonomy/term/3416
https://www.huduser.gov/portal/taxonomy/term/3417
https://www.huduser.gov/portal/taxonomy/term/2223
https://www.huduser.gov/portal/taxonomy/term/3348


Disparity in Housing Toxics Exposures. 

• Garages are much less common for 
AI/AN households – But DIY is 
prevalent due to cost and ruralness. 
Storage of vehicle care products & 
hazardous products are more likely to 
be in-home.

• Less Home repair & maintenance is 
performed in AI/AN homes. Cracks, 
holes, & abrading can lead to chemical 
exposures in insulation, lead-based 
paint, wiring, panels, tiling, appliances.

U.S. Census American Housing Survey, 2019
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WHY NOW?



EPA-ADMINISTERED STATUTES AND 
REGULATORY  PROGRAMS IS  CONSISTENT 
WITH STATUTORY  TEXT AND LEGISLATIVE 
HISTORY,  PARTICULARLY  AS  THEY  
PERTAIN TO TSCA’S  FUNCTION AS A 
“GAP -FILLING” STATUTE
(EPA,  AUGUST 2020)  

OR

ADEQUATE AUTHORITY SHOULD 
EX IST TO REGULATE CHEMICAL 
SUBSTANCES AND MIX TURES WHICH 
PRESENT AN UNREASONABLE RISK OF 
INJURY TO HEALTH OR THE 
ENVIRONMENT,  AND TO TAKE ACTION 
WITH RESPECT TO CHEMICAL 
SUBSTANCES AND MIXTURES WHICH 
ARE IMMINENT HAZARDS
(15  USC CH.  53 ,  1976)

“TSCA requires the consideration of 
potentially exposed or susceptible 
subpopulations in the EPA’s evaluation 
of chemicals. While TSCA is not the 
only environmental law with provisions 
for susceptible or vulnerable 
subpopulations, the direct, repeated 
emphasis across multiple sections of the 
law that the EPA consider potentially 
exposed or susceptible subpopulations 
may be unique in US environmental 
law. ”

Jeffery Morris, former Director of the U.S. 
Environmental Protection Agency’s (EPA) Office of 
Pollution Prevention and Toxics (OPPT)

Gap Filling or Preeminent Statute



Aspirations of the Clean Water Act 1972

• “to restore and maintain the chemical, physical, and 
biological integrity of the Nation’s waters” 33 U.S.C. § 1251(a)

• Fishable Goal - “water quality which provides for the 
protection and propagation of fish, shellfish, and wildlife” 33 
U.S.C. § 1251(a)(2) and (3)

• Zero-Discharge Goal – “discharge of pollutants be eliminated 
by 1985”

• “the criteria shall support the most sensitive use” 
40 C.F.R. § 131.11

Clean Water Act as Practiced in 2019

EPA Approval of the State of Idaho’s Human Health Water Quality Criteria for Toxics (April 

2019)

“The EPA’s 2000 Methodology provides that members of a community that consume more fish than the

general population, like subsistence fishers (tribal and non-tribal), are accounted for and protected as

high consuming subpopulations. Consistent with the 2000 Methodology, a 10-5 risk level is appropriate

to protect the general population, as long as the criteria ensure that highly exposed populations (sport

fishers or subsistence fishers) do not exceed a 10-4 risk level.”



JUNE 30, 2021

• Expanding Consideration of Exposure 

Pathways and Fenceline Community 

Exposure Screening Level Approach

• The first 10 risk evaluations did not assess air, 

water or disposal exposures to the general 

population because these exposure pathways 

were already regulated, or could be regulated, 

under other EPA-administered statutes such 

as the Clean Air Act, Safe Drinking Water Act, 

or Clean Water Act

• EPA plans to further examine whether the 

policy decision to exclude certain exposure 

pathways from the risk evaluations will lead to 

a failure to identify and protect fenceline

communities

• Use of Personal Protective Equipment

• Whole Chemical Approach

• EPA made separate unreasonable risk 

determinations for every condition of use of a 

chemical…the agency plans to make the 

determination of unreasonable risk just once 

for the whole chemical when it is clear the 

majority of the conditions of use warrant one 

determination.

EPA Announces 
Path Forward for 
TSCA Chemical 

Risk Evaluations

https://www.epa.gov/newsreleases/epa-announces-path-
forward-tsca-chemical-risk-evaluations



EPA 2022-2026 Strategic Plan



FULFILLING THE PROMISE OF THE 
LAUTENBERG ACT

OCTOBER 27, 2021



Tribes

General 
population

Subgroup

Subgroup

Subgroup

Protecting the general 
population is not 
protecting the full 
population.

But evaluating the risk 
for each additional 
subgroup is another 
”weight” of effort, time, 
and money.

Imagine if Tribes were 
evaluated as the 

default population for 
chemicals of 

environmental concern.

Protecting all people with one risk evaluation.

Capturing risks for 
everyone may not be 

feasible. This is the 
existing framework.



MIIGWECH

Dianne Barton

NTTC Chair

bard@critfc.org

503-238-0667

www.tribaltoxics.org

mailto:bard@critfc.org
http://www.tribaltoxics.org/

