Sunshine Act Meetings

This section of the FEDERAL REGISTER
contains notices of meetings published
under the “Government in the Sunshine
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3).

FEDERAL DEPOSIT INSURANCE
CORPORATION

Notice of Agency Meeting
Pursuant to the provisions of the
“Government in the Sunshine Act” (5
U.S.C. 552b), notice is hereby given that
at 9:42 a.m. on Friday, October 4,1991,
the Board of Directors of the Federal
Deposit Insurance Corporation met in
closed session to consider the following:
Matters relating to the probable failure of
an insured bank.
_ Matters relating to certain financial
institutions.

In calling the meeting, the Board
determined, on motion of Director T.
Timothy Ryan, Jr. (Office of Thrift
Supervision), seconded by Director
Robert L. Clarke (Comptroller of the
Currency), concurred in by Vice
Chairman Andrew C. Hove, Jr. and
Chairman L. William Seidman, that
Corporation business required its
consideration of the matters on less than
seven days’ notice to the public; that no
earlier notice of the meeting was
practicable; that the public interest did
not require consideration of the matters
in a meeting open to public observation;
and that the matters could be
considered in a closed meeting by
authority of subsections (c)(4), (c)(6),
(©)(®). ()(9)(A)(ii), and (c)(9)(B) of the
Government in the Sunshine Act” (5
U.S.C. 552b (c)(4), (c)(6), (c)(8),
(©)(9)(A)(ii), and (c)(9)(B)).

The meeting was held in the Board
Room of the FDIC Building located at
550-17th Street, N.W., Washington, D.C.

Dated: October 4,1991.

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Deputy Executive Secretary.

[FR Doc. 91-24428 Filed 10-4-91; 5:07 pm]
BILLING CODE 6714-01-M

COMMITTEE ON EMPLOYEE BENEFITS OF
THE FEDERAL RESERVE SYSTEM

FEDERAL REGISTER CITATION OF
PREVIOUS ANNOUNCEMENT: 56 FR 50155,
October 3,1991.

PREVIOUSLY ANNOUNCED TIME AND DATE
OF THE MEETING: Approximately 11:00
a.m., Tuesday, October 8,1991,

following a recess at the conclusion of
the open meeting.
CHANGES INTHE meeting: Addition of
the following closed item(s) to the
meeting:

Consideration of process for selecting an

outside auditor for the Office of Employee
Benefits.

CONTACT PERSON FOR MORE
information: Mr. Joseph R. Coyne,
Assistant to the Board; (202) 452-3204.

Dated: October 7,1991.
Jennifer J. Johnson,
Associate Secretary of the Board.
[FR Doc. 91-24533 Filed 10-7-91; 3:37 pm]
BILLING CODE 6210-01-M

LEGAL SERVICES CORPORATION

Board of Directors Meeting and Board
Forum Notice

TIME AND DATE:

MEETING: A meeting of the Board of
Directors will be held on October 20-21,
1991. The meeting will commence at 2:00
p.m. on October 20,1991 and at 9:00 a.m.
on October 21,1991.

FORUM: A Board Forum will be held on
October 20,1991. The forum will
commence at 3:30 p.m.

PLACE: The Portland Regency Hotel, 20
Milk Street, The Ballroom, Portland,
Maine 04101, (207) 774-4200.

STATUS OF FOURM: Open. The Board .of
Directors will convene this forum for the
primary purpose of soliciting input on
matters related to the provision of legal
services from directors of grantees
located in the States of Maine,
Massachusetts, New Hampshire, Rhode
Island, Vermont and Connecticut.
However, other interested members of
the public are welcome to attend and
participate in the forum. No formal
agenda will be developed for the forum.

STATUS OF MEETING: Open, except that a
portion of the meeting will be closed
pursuant to a vote taken by telephone
on October 1-7,1991, during which the
specific information contained herein
was provided to the members of the
Board of Directors. At the closed
session, the Board of Directors will hear
and consider the report of the General
Counsel on litigation to which the
Corporation is a party, and will
consider, in consultation with its
counsel, pending personnel actions and
personnel-related rules and practices,
including matters related to current
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investigations being undertaken by the
Corporation’s Office of the Inspector
General. The Board of Directors will
also receive and consider a report on
current investigations from the Inspector
General. Finally, the Board of Directors
will consider and vote to approve the
minutes of a portion of the closed
session of the Board’s February 22,1991
meeting. The closing is authorized by
the relevant sections of the Government
in the Sunshine Act [5 U.S.C. Sections
552b(c)(2), (6), and (10)], and the
corresponding regulation of the Legal
Services Corporation [45 C.F.R. Sections
1622.5(a), (e), and (h)J. The closing
pursuant to the October 1-7,1991 vote
has been certified by the Corporation’s
General Counsel as authorized by the
above-cited provisions of law. A copy of
the General Counsel’s certification is
posted for public inspection at the
Corporation’s headquarters, located at
400 Virginia Avenue, SW., Washington,
DC., 20024, in its three reception areas,
and is otherwise available upon request.

VOTE TO CLOSE:

Vote of October 1-7,1991

Board Member Vote

Howard Dana, Jr
J. Blakeley Hall..
William Kirk, Jr...
Jo Betts Love
Guy Molinari...
Penny Pullen..
Thomas Rath.....

Norman Shumway.
Basile Uddo...
George Wittgraf.

Jeanine Wolbeck...

- Yes.

MATTERS TO BE CONSIDERED:
Sunday, October 20,1991 (2:00 p.m.)

Open Session:

1. Approval of Agenda.

2. Approval of Minutes of September 15-16,
1991 Meeting.

3. Chairman’s Report.

4. President’s Report.

5. Legislative Report.

6. Inspector General’s Report.

Monday, October 21,1991 (9:00 a.m.)

Closed Session: 2

7. Consideration of Report by Inspector
General on Current Investigations and Other
Matters.

21tis anticipated that the executive session w ill
conclude at approximately 10:45 a.m. The open
session w ill reconvene immediately thereafter.
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8. Consideration of Pending Personnel
Actions and Personnel-Related Rules and
Practices and Consultation with Board's
Special Counsel.

9. Consideration of the General Counsel’s
Report on Pending Litigation to which the
Corporation is a Party.

10. Approval of Minutes of a Portion of the
Closed Session of the Board of Directors
February 22.1991 Meeting.

Open Session:

11. Consideration of Supplemental Report
on the Competition Study.

12. Consideration of Report by Staff on the
Status of Applications for Migrant Funding.

CONTACT PERSON FOR INFORMATION:
Patricia D. Batie, Executive Office, (202)
883-1839.

Date Issued: October 7,1991.
Patricia D. Bade,
CorporateSecretary.
[FR Doc. 91-24506 Filed 10-7-91; 2:26 pm]
BILLING CODE 7050-01-M

NATIONAL CREDIT UNION
ADMINISTRATION

Notice of Meeting

TIME AND DATE: 4:00 p.m., Thursday,
October 17,1991.

PLACE: Doubletree Inn, Two Warren
Place, 6110 South Yale, Tulsa, Oklahoma
74136, (918] 495-1000.

STATUS: Open.
BOARD BRIEFINGS:

1. Insurance Fund Report
2. Legislative Update.

MATTERS TO BE CONSIDERED:

1. Approval of Minutes of Previous Open
Meeting.

2. Central Liquidity Facility Report and
Review of CLF Lending Rate.

2. Final Rule: Part 709, NCUA's Rules and
Regulations, Liquidation of FCUb and
Adjudication of Creditor Claims Involving
Federally Insured CUs in Liquidation.

4. Fiscal Year 1992 Overhead Transfer
Rate.

5. Final Rule: Part 703, NCUA's Rules and
Regulations, Investment and Deposit
Authority.

FOR MORE INFORMATION CONTACT: Becky
Baker, Secretary of die Board,
Telephone (202) 682-9600.

Becky Baker,

Secretary ofthe Board.

[FR Doc. 91-24514 Filed 10-7-91; 3:41 pm]
BILLING CODE 7535-01-M

NATIONAL CREDIT UNION
ADMINISTRATION

Notice of Meeting
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TIME AND date: 9:30 a.m., Tuesday,
October 15,1991.

prace: Filene Board Room, 7th Floor,
1776 G Street, NW., Washington, D.C.
20456.

sTATUS: Closed.
MATTERS TO BE CONSIDERED:

1. Approval of Minutes of Previous Closed
Meeetings.

2. Administrative Action under Section 206,
208, and 307 of the Federal Credit Union Act
Closed pursuant to exemptions (8), (9}(A)(ii),
and (9}(B).

3. Administrative Actions under Section
206 of the Federal Credit Union Act. Closed
pursuant to exemptions (8), (9)(A)(ii), and
(9)(BJ-

4. Administrative Action under Section 206
of the Federal Credit Union Act Closed
pursuant to exemptions (5), (7), (8), and (10).

5. Administrative Action under Section 201
of the Federal Credit Union Act. Closed
pursuant to exemptions (8), (9)(A)(ii), and
(9)(B).

FOR MORE INFORMATION CONTACT: Becky
Baker, Secretary of the Board,
Telephone (202) 682-9600.

Becky Baker,

Secretary ofthe Board.

[FR Doc. 91-24515 Filed 10-7-91; 3:41 pm]
BILUNG CODE 7535-01-M

NATIONAL TRANSPORTATION SAFETY
BOARD

TIME AND DATE: 9:30 a.m., Wednesday,
October 18,1991.

PLACE: Ballroom Area (2nd Floor),
L’Enfant Plaza Hotel, 480 L'Enfant Plaza,
SW,, Washington, DC 20024.

STATUS: Open.
MATTERS TO BE CONSIDERED:

5461A—Aircraft Accident Report: Runway
Collision of USAir Flight 1493, Boeing
737-300, and Skywest Flight 5569,
Fairchild Metroliner at Los Angeles
International Airport, Los Angeles,
California, February 1,1991.

5563—Recommendations to FAA:
Conspicuity of Aircraft on Airport
Surfaces, Pilot Vigilance in Monitoring
Air Traffic Communications, and Use of
Clear and Concise Standard Phraseology
Regarding Intersection Takeoffs and
“Position-and-Hold" Clearances.

NEWS MEDIA CONTACT: Ted
Lopatkiewicz—Phone (202) 382-0660.
FOR MORE INFORMATION CONTACT Bea
Hardesty, (202) 382-6525.

Dated: October 4,1991.
Bea Hardesty,
Federal Register Liaison Officer.
[FR Doc. 91-24507 Filed 10-7-91; 2:26 pm]
BILUNG CODE 7533-01-M

UNITED STATES POSTAL SERVICE BOARD
OF GOVERNORS

Amendment to Meeting

“FEDERAL REGISTER” CITATION OF
PREVIOUS ANNOUNCEMENT 56 FR 48609,
September 25,1991.

PREVIOUSLY ANNOUNCED DATES OF
MEETING: October 7-8,1991.

change: Add the following to the open
meeting agenda:

4. Officer Compensation. (Mr. Frank]

CONTACT PERSON FOR MORE
INFORMATION: David F. Harris, (202) 268-
4800.

David F. Harris,

Secretary.

[FR Doc. 91-24481 Filed 10-7-91; 12:15 pm]
BILLING CODE 7710-12-11

RESOLUTION TRUST CORPORATION
Notice of Agency Meeting

Pursuant to the provisions of the
“Government in the Sunshine Act” (5
U.S.C. 552b), notice is hereby given that
at 2:18 pmuon Tuesday, October 1,1991,
the Board of Directors of the Resolution
Trust Corporation met in closed session
to consider (1) The resolution of failed
thrift institutions; (2) environmental
impact on real estate sales; and (3) sale
of assets.

In calling the meeting, the Board
determined, on motion of Vice Chairman
Andrew C. Hove, Jr., seconded by
Director Robert L. Clarke [Comptroller
of the Currency), and concurred in by
Chairman L. William Seidman and
Director T. Timothy Ryan Jr. (Director of
Office of Thrift Supervision), that
Corporation business required its
consideration of the matters on less than
seven days’ notice to the public; that no
earlier notice of the meeting was
practicable; that the public interest did
not require consideration of the matters
in a meeting open to public observation;
and that the matters could be
considered in a closed meeting by
authority of subsection (c)(4), (c)(8),
(©)(9)(A)(ii), (c)(9)(B) and (c)(10) of the
“Government in the Sunshine Act” (5
U.S.C. 552b).

The meeting was held in the Board
Room of the Federal Deposit Insurance
Corporation Building located at 550-17th
Street, NW,, Washington, DC

Dated: October 3,1991.
Resolution Trust Corporation.
John M. Buckley, Jr.,
Executive Secretary.
[FR Doc. 91-24427 Filed 10-4-91; 5:11 pm]
BILLING CODE 6714-01-M
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ENVIRONMENTAL PROTECTION
AGENCY

[EPA/OSW-FR-91-004 FRL-4011-9]

40 CFR Parts 257 and 258

Solid Waste Disposal Facility Criteria

AGENCY: Environmental Protection
Agency (EPA).
Final rule.

action:

suMMARY: The Environmental Protection
Agency today is promulgating revisions
to the Criteria for Classification of Solid
Waste Disposal Facilities and Practices
set forth in 40 CFR part 257. These
revisions were developed in response to
the 1984 Hazardous and Solid Waste
Amendments to the Resource
Conservation and Recovery Act
(RCRA). Today’s rule adds a new part
258, which sets forth revised minimum
federal criteria for municipal solid waste
landfills (MSWLFs), including location
restrictions, facility design and
operating criteria, ground-water
monitoring requirements, corrective
action requirements, financial assurance
requirements, and closure and post-
closure care requirements. The rule
establishes differing requirements for
existing and new units (e.g., existing
units are not required to remove wastes
in order to install liners). In addition,
today’s rule amends part 257 by making
conforming changes that make it
consistent with the new part 258. The
specific criteria by which State
programs will be approved will be
published in a separate rule, which is
expected to be proposed in early 1992,
This rulemaking also fulfills a portion
of EPA’s mandate under section 405(d)
of the Clean Water Act (CWA) to
promulgate regulations governing the
use and disposal of sewage sludge. Part
258 of today’s rule is co-promulgated
under the authority of the CWA and
applies to all MSWLFs in which sewage
sludge is co-disposed with household
wastes. A separate regulation for sludge
monofills (landfills in which only
sewage sludge is disposed of) was
proposed on February 6,1989, under part
257 and part 503. The sludge monofill
regulations are expected to be finalized
by the end of 1991.
EFFECTIVE DATE: October 9,1993, except
subpart G of part 258 is effective April 9,
1994.
addresses: The public record for this
rulemaking (docket number F-91-
CMLF-FFFFF) is located at the RCRA
Docket Information Center, (OS-305),
U.S. Environmental Protection Agency
Headquarters, 401 M Street, SW.,
Washington, DC 20460. The public
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docket is located at EPA Headquarters
and is available for viewing from 9 a.m.
to 4 p.m., Monday through Friday,
excluding Federal holidays.
Appointments may be made by calling
(202) 475-9327. Copies cost $0.15/page.
FOR FURTHER INFORMATION CONTACT:
For general information, contact the
RCRA/Superfund Hotline, Office of
Solid Waste, U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460, (800) 424-9346,
toll-free, or (703) 920-9810, local in the
Washington, DC, metropolitan area.
For more detailed information on
specific aspects of this final rule, contact
Allen Geswein, Paul Cassidy, or
Andrew Teplitzky, Office of Solid
Waste (OS-301), U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460, (202) 260-1099.

SUPPLEMENTARY INFORMATION: Copies
of the following document are available
for purchase through NTIS, U.S.
Department of Commerce, Springfield,
Virginia 22161,1 (800) 553-6847 or (703)
487-4650:

@) U.S. EPA, Office of Solid Waste,
December 1990 Regulatory Impact
Analysis (RIA) and the August 1991
Addendum for the Final Criteria for
Municipal Solid Waste Landfills— (40
CFR part 258)—Subtitle D of the
Resource Conservation and Recovery
Act (RCRA). August 1991.

Preamble Outline

I. Authority
1. Background
A. Current Solid Waste Controls Under
RCRA and the CWA
1. RCRA Subtitle D Criteria
2. Sewage Sludge Criteria
B. Report to Congress on Solid Waste
Disposal
C. EPA Concerns Regarding Local
Government and Indian Tribe impacts
D. EPA’s Solid Waste “Agenda for Action”
1. Increasing Information
2. Improving Integrated Waste
Management Planning
3. Increasing Source Reduction
4. Increasing Recycling
5. Improving Municipal Waste Combustion
6. Improving Municipal Solid Waste
Landfilling
E. Summary of Proposed Rule
111. Regulatory Approach of Today’s Final -
Rule
A. Statutory Basis
B. Regulatory Options Considered and
Summary of the Regulatory Impact
Analysis
1. Risk and Resource Damage Analysis
2. Other benefits
-3. Costs and Economic Impacts
4. Selection of Today’s Regulatory
Approach
C. Pollution Prevention Aspects of Final
Rule
IV. Major Issues
A. Small Landfills

B. Regulatory Structure
C. Implementation and Enforcement
1. Procedures for State Program Approval
2. Public Participation
3. Enforcement Considerations
D. Ground-Water Policy
1. Differential Protection of Ground Water
2. Well Head Protection Programs
E. Issues Pertaining to Sewage Sludge
1. Pollutant Limits for Sewage Sludge
2. Removal Credits
V. Summary of Amendments to part 257
A. Conforming Changes to part 257
B. Notification and Exposure Information
Requirements
VI. Summary of part 258
A. Subpart A—General
B. Subpart B—Location Restrictions
C. Subpart C—Operating Criteria
D. Subpart D—Design Criteria
E. Subpart E—Ground-water Monitoring
and Corrective Aotion
F. Subpart F—Closure and Post-Closure
Care
G. Subpart G—Financial Assurance
Criteria
VII. Implementation of Today’s Rule
VIII. EPA Training on Final Rule
IX. Paperwork Reduction Act
X. References
XI. List of Subjects
A. Part 257
B. Part 258
Appendix A. [Reserved]
Appendix B. Supplemental Information for
Subpart A—General
1. § 258.1 Purpose, Scope, and Applicability
a. Closed Facilities
b. Controls on Municipal Waste
Combustion
c. Rule Effective Date
2. § 258.2 Definitions
3. § 258.3 Consideration of Other Federal
Laws >r
Appendix C. Supplemental Information for
Subpart B—Location Restrictions
. § 258.10 Airport Safety
. § 258.11 Floodplains
. § 258.12 Wetlands
i 258.13 Fault Areas
. § 258.14 Seismic Impact Zones
. § 258.15 Unstable Areas
. § 258.16 Closure of Existing Units
. Other Location Areas
. Wellhead Protection
Appendix D. Supplemental Information for
Subpart C—Operating Criteria
1. § 258.20 Procedures for Excluding the
Receipt of Hazardous Waste
2. § 258.21 Cover Material Requirements
3. § 258.22 Disease Vector Control
4. § 258.23 Explosive Gases Control
. § 258.24 Air Criteria
. §258.25 Access Requirements
. § 258.26 Run-on/ Run-off Control Systems
. § 258.27 Surface Water Requirements
. § 258.28 Liquids Restrictions
10. § 258.29 Recordkeeping Requirements
Appendix E. Supplemental Information for
Subpart D—Design Criteria
1. Overview of Proposed Rule
2. Summary of Comments
3. Evaluation of Proposal and Alternatives
4. Final Rule Approach
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Appendix F. Supplemental Information for
Subpart E—Ground-Water Monitoring
and Corrective Action

Appendix G. Supplemental Information for
Subpart F—Closure and Post-Closure
Care

Appendix H. Supplemental Information for
Subpart G—Financial Assurance Criteria

I. Authority

Today’s rule is being promulgated
under the authority of sections 1008,
2002 (general rulemaking authority),
4004, and 4010 of the Resource
Conservation and Recovery Act of 1978,
as amended. Section 1008 directs EPA to
publish guidelines for solid waste
management, including criteria that
define solid waste management
practices that constitute open dumping
and are prohibited under subtitle D of
RCRA. Section 4004 further requires
EPA to promulgate regulations
containing criteria for determining
which facilities are open dumps. Section
4010, added by the Hazardous and Solid
Waste Amendments of 1984 (HSWA),
directs EPA to revise the criteria
promulgated under section 1008 and
4004 for facilities that may receive
hazardous household waste (HHW) or
small quantity generator (SQG)
hazardous waste.

The part 258 regulations are also
being promulgated under the authority
of section 405 of the CWA and will
apply to municipal solid waste landfills
inwhich sewage sludge is disposed of
together with household wastes (“co-
disposed sludge”). Section 405(d)
requires EPA to establish sewage sludge
use and disposal standards for the toxic
pollutants in sewage sludge adequate to
protect public health and the
environment against reasonably
anticipated adverse effects of the
pollutants. Section 405(e) prohibits any
personfrom disposing of sludge from a
publicly-owned treatment works
(POTW) or other treatment works
treating domestic sewage except in
accordance with the section 405(d)
regulations. The regulations
promulgated here today will fulfill EPA’s
CWA requirement to establish
standards for sewage sludge that is co-
disposed with municipal solid waste.

1. Background

A. CurrentSolid Waste Controls Under
RCRA and the CWA

1. RCRA Subtitle D Criteria

Subtitle Dof RCRA establishes a
framework for Federal, State, and local
governmentcooperation in controlling
the management of nonhazardous solid
waste. Tim Federal role in this
arrangement is to establish the overall
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regulatory direction, by providing
minimum nationwide standards for
protecting human health and the
environment and to provide technical
assistance to States for planning and
developing their own environmentally
sound waste management practices. The
actual planning and direct
implementation of solid waste programs
under subtitle D, however, remain
largely State and local functions, and
the act authorizes States to devise
programs to deal with State-specific
conditions and needs. EPA retains the
authority to enforce die appropriate
standards in a given State.

Under the authority of sections
1008(a)(3) and 4004(a) of subtitle D of
RCRA, EPA first promulgated the
Criteria for Classification of Solid
Waste Disposal Facilities and Practices
(40 CFR part 257) on September 13,1979.
These subtitle D Criteria establish
minimum national performance
standards necessary to ensure that “no
reasonable probability of adverse
effects on health or the environment”
will result from solid waste disposal
facilities or practices. A facility or
practice that meets the Criteria is
classified as a “sanitary landfill.” A
facility failing to satisfy any of the
Criteria is considered an “open dump”
for purposes of State solid waste
management planning. State plans
developed pursuant to die Guidelines for
Development and Implementation of
State Solid Waste Management Plans
(40 CFR part 256) must provide for
dosing or upgrading all existing open
dumps within the State.

Practices mot complying with the
Criteria also constitute “open dumping”
for purposes of the Federal prohibition
on open dumping in section 4005(a). EPA
does not have the authority to enforce
the prohibition directly (except in
situations involving the disposal or
handling of sludge from publicly-owned
treatment works, where Federal
enforcement of POTW sludge-handling
fatiEties is authorized under the CWA).
However, the “open dumping"
prohibition may be enforced by States
and other persons under section 7002 of
RCRA.

The existing part 257 Criteria include
general environmental performance
standards addressing eight major topics:
Floodplains (§ 257.3-1), endangered
species (8 257.3-2), surface water
(] 257.3-3), ground water (8§ 257.3-4),
land appEcation (§ 257.35), disease
(8 257.3-6), air (] 257.3-7), and safety
(8 257.3-8).

2. Sewage Sludge Criteria

The existing part 257 Criteria
discussed above were co-promulgated
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under joint authority of RCRA and
section 405(d) of the CWA. The part 257
regulations thus apply to aU sludge
disposed of on land. Under section
405(e), it is unlawful to dispose of sludge
for any use for which regulations have
been estabEshed under the CWA except
in accordance with these regulations.

In February 1987, Congress enacted
the Water Quality Act of 1987, which
amended portions of the CWA,
including section 405. First, Congress
expanded section 405(d) to impose new
standard-setting requirements with
associated deadlines. Second, Congress
established new sludge permitting
requirements in section 405(f) along with
State program requirements.

EPA has proposed sludge regulations
under section 405(d), published at 40
CFR parts 257 and 503, on February 8,
1989 (54 FR 5746-5902). The proposed
part 503 regulations would establish
standards for the incineration, land
appEcation, and distribution and
marketing of sludge. They also would
establish standards for sludge disposed
of in monofills, which are landfills in
which only sewage sludge is disposed of
(i.e., no other type of solid waste isco-
disposed with the sewage sludge) and in
surface disposal units (sludge placed on
the surface of the land in piles). The
sludge proposal does not include
standards for the co-disposal of sewage
sludge with household wastes in
municipal soEd waste landfills. Rather,
those standards for the co-disposal of
sewage sludge and household wastes in
landfills are established in today’s final
rule. By this action, the Agency seeks to
achieve consistency in its regulation
under two legal authorities of a single
disposal practice—the co-disposal of
sewage sludge and other solid wastes in
municipal solid waste landfills.

B. Report to Congress on Solid Waste
Disposal

In response to the 1984 Hazardous
and Solid Waste Amendments, EPA
completed a study on the adequacy of
the existing Criteria to protect human
health and the environment from all
subtitle D facilities, except those
addressed in other EPA reports to
Congress, such as mining waste
facilities. In conducting the study, EPA
gathered detailed data on the
characteristics and quantities of
nonhazardous solid wastes, including
municipal solid wastes. In addition, EPA
evaluated the characteristics and
potential human health and
environmental impacts of solid waste
disposal facilities. Finally, the Agency
reviewed the Federal and State solid
waste regulatory programs to identify
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any areas of inadequacy. In October
1988, EPA submitted the results of the
study to Congress in a report entitled,
“A Report to Congress: Solid Waste
Disposal in the United States.” (Ref. 1)
The preamble to the August 30,1988
proposal of this rule (53 FR 33314)
contained a discussion of the findings of
this study.

The results of this study confirmed
that the United States is in the midst of
a municipal solid waste disposal crisis.
EPA’s most recent data show that in
1988 the nation generated nearly 180
million tons of municipal solid waste
and that this quantity would likely grow
to 216 million tons by the year 2000. This
growing volume of waste is coupled
with a steadily decreasing availability
of disposal capacity. In a 1986 EPA
survey (Ref. 2), 45 percent of the
municipal solid waste.landfill owners/
operators reported that their landfills
would reach capacity by 1991. Today’s
disposal capacity crisis is further
compounded by the difficulty in siting
new solid waste management facilities.

C. EPA Concerns Regarding Local
Government and Indian Tribe Impacts

The municipal solid waste crisis
comes at a time when local governments
and Indian Tribes are faced with a wide
range of competing demands for their
limited financial.and technical
resources. Schools, roads, social
programs, public health and
environmental programs, including solid
waste management, and other programs
draw on limited local resources, forcing
cities and Tribes to make tough budget
decisions™ EPA recognizes and is very
sensitive to these difficult conditions
that local governments and Indian
Tribes face and is carefully considering
the impacts of its environmental
programs on local governments and
Indian Tribes.

As part of this effort, EPA carefully
considered the concerns of local
government and Indian Tribes in today’s
rule for municipal solid waste landfills.
Within the constraints established by
Congress, EPA has provided in this rule
extensive flexibility to States, Indian
Tribes, and local governments to
facilitate implementation. For example,
today’s rule sets forth a set of flexible,
national performance standards that
allow owners and operators, including
local governments and Indian Tribes, to
consider site-specific conditions in
designing and operating their landfills to
comply with the rule. Today’s rule also
establishes a flexible compliance
schedule, including the phase-in of
ground-water monitoring requirements
over a five-year period from the date of
publication of today’s rule. Finally, as

discussed later in this preamble, today’s
rule provides special relief to small
communities and Indian Tribes.
Municipal solid waste landfills that
serve small communities and Indian
Tribes which meet certain criteria are
exempted from certain high-cost
requirements (See § 258.1(f)).

EPA also is stepping up its efforts in
providing technical assistance to local
governments on municipal solid waste
management issues. As discussed in the
next section, the Agency has developed
a national strategy for addressing the
nation’s municipal solid waste problem
that calls for action by all levels of
government, industry, and the general
public. In implementing this strategy,
EPA has worked with the States in
launching numerous new technical
assistance programs aimed at local
governments. For example, EPA issued a
wide range of information materials on
topics such as recycling and siting of
solid waste management facilities,
which are critical to local governments.
EPA plans to continue to work with
States in providing this much-needed
assistance to local governments.

D. EPAS Solid Waste “Agenda for
Action”

In response to the growing national
concern about the solid waste disposal
crisis, EPA developed a national
strategy for addressing the municipal
solid waste management problems. This
strategy is set out in a document
entitled, "The Solid Waste Dilemma: An
Agenda for Action,” (Ref. 3) which the
Agency issued in final form in February
1989. The strategy describes a wide
range of activities that must be
undertaken by various parties, including
government, industry, and the general
public, to bring our municipal solid
waste management problems under
control. EPA expects to issue an update
of the Agenda in the near future.

The cornerstone of the strategy is
“integrated waste management,” where
the following solid waste reduction and
management options work together to
form an effective system: source
reduction, recycling, combustion, and
landfilling. In keeping with the Agency’s
policy of pollution prevention, which is
discussed below, the strategy strongly
encourages the use of source reduction
(i.e., reduction of the quantity and
toxicity of materials and products
entering the solid waste stream)
followed by recycling as first steps in a
solid waste management system. These
techniques can then be complemented
by environmentally sound combustion
and landfilling.

The strategy sets out three national
goals for municipal solid waste

Federal Register / Vol. 56, No. 196 / Wednesday, October 9, 1991 / Rules and Regulations

management: (1) Increase source
reduction and recycling; (2) increase
disposal capacity and improve
secondary material markets; and (3)
improve the safety of solid waste
management facilities. To promote the
attainment of the first goal, EPA
established a national goal of 25 percent
source reduction and recycling of
municipal solid waste by 1992.

EPA’s “Agenda for Action” identifies
a series of actions or activities that must
be carried out to achieve the above
national goals. These activities seek to
(1) increase the amount of information
available to all parties on municipal
solid waste management; (2) increase
effective integrated waste management
planning by local governments, States,
Indian Tribes, and industry; (3) increase
use of source reduction; (4) increase
recycling; and (5) improve the design
and management of municipal waste
combustors and landfills.

EPA has made significant progress in
completing the activities and attaining
the national goals outlined in the
“Agenda for Action.” The following
describes some of the most significant
actions EPA has completed in
implementing the “Agenda for Action.”

1. Increasing Information

The Agency has completed numerous
educational materials and programs
aimed at assisting State and local
governments and others in dealing with
municipal solid waste management
problems. For example, EPA issued the
first volume of the “Decision Makers
Guide to Solid Waste Management,”
(Ref. 4) which provides essential
information on all aspects of solid waste
management for local government
officials. The Agency also published a
comprehensive bibliography of
information on municipal solid waste
management and a guide to public
involvement in siting municipal solid
waste management facilities. In
addition, EPA has established an
information clearinghouse and peer
matching program (through which
experienced solid waste professionals
provide assistance to their peers). In
February 1989, the Agency held a
national conference to identify and
discuss municipal solid waste research
needs.

EPA is continuing to develop
additional information materials and
programs. For example, EPA sponsored
a major national conference on
municipal solid waste management in
June 1990. The conference addressed
solid waste management issues of
national importance and worked to
increase awareness of these issues at
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local, State, and regional levels. The
goal of the conference was to initiate
partnerships among peers in
government, and involve groups and
individuals to encourage cooperation
and innovation in our efforts to solve
solid waste problems. Specific areas
addressed at the conference included:
(1) Integrated waste management, (2)
source reduction and reuse, (3)
recycling, (4) combustion, (5) land
disposal, and (6) public education and
involvement. A second national
conference is planned for June of 1992.
The Agency also established SWICH
(Solid Waste Information
Clearinghouse), a national clearinghouse
for municipal solid waste management
that contains over 7,000 documents. This
system is an electronic bulletin board
that allows users to view the listings of
journals, reports, studies, etc., to search
for topics and also contains information
on how to order publications.
Furthermore, the Agency will soon
release a “how to" manual for setting up
household hazardous waste collection
programs.

2. Improving Integrated Waste
Management Planning

A major objective of EPA’s "Agenda
for Action" was to improve integrated
waste management planning by States
and local governments. EPA has made
significant progress in achieving this
objective. In April 1989, EPA, in
cooperation with the National i
Conference of State Legislatures, held a
workshop for States on solid waste
management planning. In addition,
through a grant to the Council of State
Governments, EPA sponsored a series of
five workshops on planning for States in
the fall of 1989. Finally, with the
Conference of Mayors, EPA produced a
television video for The Learning
Channel on integrated waste
management.

3. Increasing Source Reduction

The highest priority in EPA’s strategy
for addressing the nation’s solid waste
problems is increasing source reduction.
EPA has taken several steps to promote
the reduction of the quantity and
toxicity of materials entering the
municipal solid waste stream. First, EPA
convened, through a grant to the
Conservation Foundation, a steering
committee of national source reduction
experts to evaluate and develop
recommendations on specific
opportunities for source reduction,
methods for evaluating source reduction,
and incentives for promoting source
reduction. The results of this project
were recently published in a report
entitled, “Getting at the Source:
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Strategies for Reducing Municipal Solid
Waste” (Ref. 5). The Agency also
completed a review and analysis of
economic incentives, including volume-
based pricing schemes, to promote
increased source reduction.

With regard to toxicity reduction, EPA
completed a report identifying the
sources of lead and cadmium in the
waste stream (Ref. 6) and will soon
issue a report identifying potential
substitutes for these constituents in
products. The Agency is currently
examining mercury in the municipal
waste stream. In March 1990, the
Agency also completed a comprehensive
report to Congress on methods for
managing plastic wastes (Ref. 7). This
report examined the full range of options
for addressing plastic wastes, including
source reduction.

4. Increasing Recycling

To increase recycling nationwide,
EPA has undertaken a number of efforts
to stimulate markets for secondary
materials; promote increased separation,
collection, processing, and recycling of
waste; and establish a National
Recycling Institute. In the area of
markets for secondary materials, EPA
produced a report examining
disincentives to recycling and has
conducted a series of market studies on
various components of municipal solid
waste (paper, glass, aluminum, tires, and
compost). To improve Federal
procurement of recycled materials, the
Agency finalized four procurement
guidelines (retread tires, building
insulation products, paper and paper
products containing recovered
materials, and lubricating oils
containing re-refined oil) in 1988 and
1989 and has begun examining future
candidate materials (other building and
construction materials) for additional
procurement guidelines.

To promote increased,
environmentally sound recycling of
waste, EPA has launched a training
program to support recycling. This
program is developing training and
assistance programs for recycling at
Federal offices and, through the
assistance of the State of New Jersey, is
developing training materials for
training State and local recycling
coordinators. EPA also released
publications on a number of topics (i.e.,
used oil recycling, yard waste
composting, office paper recycling, and
State and local recycling program
experiences) and funded development of
several public service announcements
on recycling. EPA also funded the
establishment of a National Recycling
Institute, composed of high-level
representatives from business and
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industry, to identify and resolve issues
in recycling.

5. Improving Municipal Waste
Combustion

In the past year, EPA took a major
step forward in improving the design
and management of municipal waste
combustion facilities. In December 1989,
the Agency proposed new air emission
standards (54 FR 52209) for new and
existing municipal waste combustors.
The Agency published a final municipal
waste combustion rule on February 11,
1991 (see 56 FR 5488) that included
requirements for good combustion
practices and air emission control of
particulates, organics, NOx and acid
gases.

6. Improving Municipal Solid Waste
Landfilling

Today'’s final rule represents the
culmination of a major Agency effort to
improve the safety of municipal solid
waste landfills. EPA issued a
comprehensive proposal (summarized
below) in 1988 (53 FR 33314), evaluated
extensive comments, and is today
promulgating the final rule. The Agency
believes today’s rule will significantly
improve the safety of existing and future
municipal solid waste landfills.

While today'’s final rule is
comprehensive, it does not address
potential concerns regarding air
emissions from municipal landfills. To
address concerns, the Agency proposed
air emission controls for municipal
landfills under the authority of section
111 of the Clean Air Act. (See 56 FR
24468; May 30,1991.)

E. Summary ofProposed Rule

As indicated above, the 1984
Hazardous and Solid Waste
Amendments (HSWA) required EPA to
revise the existing solid waste disposal
criteria for facilities that may receive
household hazardous waste or
hazardous waste from small quantity
generators. The existing criteria were
issued under section 4004(a) of RCRA,
which specified that the criteria were to
provide that a facility be classified as a
sanitary landfill and not an open dump
only if there is no reasonable probability
of adverse effects on human health and
the environment from disposal of solid
waste at the facility. HSWA specified
that the revised criteria shall be those
necessary to protect human health and
the environment and may take into
account the practicable capability of
owners and operators of solid waste
disposal facilities.

In response to this mandate, in August
1988 EPA proposed revised criteria for
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MSWLFs and new information
requirements for owners and operators
of industrial solid waste disposal
facilities and demolition debris landfills.
These are landfills that the Agency
determined do or may receive household
hazardous waste or hazardous waste
from small quantity generators. The key
provisions of the proposed revised
Criteria for MSWLFs are summarized
below. Today’s rulemaking sets forth the
final requirements for owners and
operators of these facilities, including
the flexibility provided to States seeking
to tailor standards to meet State-specific
conditions.

EPA’s 1988 proposal set forth new
requirements pertaining to MSWLF
location, design and operation, ground-
water monitoring, corrective action,
closure and post-closure care, and
financial responsibility. The proposed
location restrictions identified six
locations in which MSWLFs would be
subject to special sitingrestrictions and
performance standards: proximity to'
airports, 100-year floodplains, wetlands,
fault areas, seismic impact zones, and
unstable areas.

The design criteria proposed by EPA
required owners and operators to design
MSWLFs to meet a performance
standard based on a State-specified
ground-water carcinogenic risk level.
The proposed operating criteria
specified day-to-day operating practices,
like daily cover, for proper landfill
maintenance.

The Agency also proposed ground-
water monitoring and corrective action
requirements that established a ground-
water monitoring system for detection of
releases from landfills and corrective
measures for remedying releases once
they had been detected.. The proposed
closure and post-closure care criteria
established final cover requirements and
a closure performance standard and
required a minimum of 30 years ofpost-
closure care of the landfill. The
proposed financial responsibility
requirements specified that owners and
operators must assure that funds would
be available to meet closure, post-
closure care, and corrective action
needs.

EPA received written comments on
the proposal from more than, 350
commenters. The commenters included
more than 130 local governments, about
60 State agencies, and 15 Federal
agencies. About 80" private sector firms
and 27 trade or professional
organizations supplied comments. Ten
environmental and/or other public
interestgroups and 33 private citizens
commented on the proposal. In addition,
EPA held four public hearings, in which
commenters presented oral and written
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testimony. AH comments were taken
into consideration in developing this
final rule*.

Section Hi ofthe preamble, which
immediately follows, sets forth the
statutory basis for die final rule,
describes the broad regulatory options
considered, and summarizes the
regulatory impact analysis. Section IV
responds to general issues raised by
commenters on the proposal. Sections V
and VT of today’s preamble summarize
the major provisions of parts 257 and
258, respectively. Section VH reviews
the steps that owners and operators and
States must undertake to implement
today’s rule, while Section VIH
describes EPA’s plans for training on the
final rule. The technical appendices
provide more detailed discussion of the
technical components of today’s rule.
Responses to comments that are not
discussed in the preamble of today’s
rule are contained in the Comments
Response Documents cited in Section X.

I1l. Regulatory Approach of Today’s
Final Rule

A. Statutory Basis

Prior to evaluating the, appropriate,
regulatory options for the subtitle D
revised Criteria, it was necessary that
the; Agency determine the precedential
effect of the RCRA subtitle C
requirements for hazardous waste
facilities. These regulations; are found,;
for the most part, at 40 CFE part 265;
(interim status facilities) and: 40 CFR
part 264 (permitted facilities).

The Agency received many comments;
critical of the proposed Criteria based
upon the fact that the Criteria varied;
from those applicable to hazardous
waste facilities under RCRA subtitle C.
Several commenters based their
comments upon technical information
contained in the docket to this
rulemaking showing many similarities in
the health and environmental threats
posed by MSWLFs and subtitle C
landfills. Like the proposed Criteria, the
revised Criteria promulgated today also
differ from the subtitle C requirements.
EPA believes that Congress did not
intend for EPA to copy the subtitle C
regulations for subtitle D*facilities and,
furthermore, gave the Agency the
discretion, through its statutory
mandate, to create a separate regulatory
program.

EPA agrees with commenters that
data available to the Agency at this time
do not provide strong support for
distinguishing the health and
environmental threats posed by
MSWLFs and subtitle C facilities.
Technical data gathered by the Agency
and available in the docket to this

rulemaking do not reveal significant
differences in the number oftoxic
constituents and their concentrations in
the leachates of the two categories of
facilities. One study (Ref. 8) compared
(1) leachates from MSWLFs that began
operation before 1980 (the year EPA’s
regulations for hazardous waste
landfills became effective) with
leachates from MSWLFs thatbegan
operations after 1980 and (2) “post-1980”
MSWLF leachates with hazardous
waste landfill leachates. MSWLFs that
began operation prior to 1980 could
contain industrial hazardous waste that,
starting in 1980, could only be sent to a
subtitle C facility. MSWLFs that began
operation after 1980 should only contain
small quantity generator and household
hazardous wastes in addition to
nonhazardous wastes.

As commenters noted, the study did
not find significant differences, between
the number of toxic constituents and
their concentrations between leachates
from post-1980 MSWLFs and leachates
from pre-1980 MSWLFs and hazardous
waste landfills. When comparing the
mean concentrations of leachates from
hazardous waste facilities and
MSWLFs, for example, the Agency
concluded that there was a “weak
indication” in the data that hazardous
waste leachate had higher
concentrations of hazardous
constituents than post-1986 MSWLF
leachate.

It should also be noted, however, that
these data are variable, and did; not
reflect long-term; monitoring results. As
a result, there is a significant possibility
that they do not accurately reflect the
actual toxicity of MSWLFs and subtitle
C leachates at the present time.
Furthermore, the Agency has many
reasons to believe that the quality of the
leachate from MSWLFs will improve
over time. Increasingly, communities are
instituting household hazardous waste
programs and removing toxics from
waste prior to its disposal in a municipal
landfill. In addition, the Agency expects
there to be positive changes in leachate
resulting from the 1986 lowering of the
cut-off levels for small quantity
generator waste and the addition of new
RCRA hazardous waste listings and
characteristics. The former would
reduce the amount of small quantity
generator hazardous waste that may be
disposed of in MSWLFs while the latter
would divert waste currently disposed
of at subtitle D facilities to subtitle C
facilities. Each ofthese measures should
reduce both the number and the
concentration of toxic constituents
present in landfill leachates. Thus,,
better data as well as future data should
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provide a stronger technical basis for
distinctions between the subtitle C and
D regulatory programs.

In raising the similarity in leachates
between MSWLFs and hazardous waste
facilities, commenters suggested that
EPA is legally obligated to promulgate
revised Criteria for MSWLFs under
subtitle D that are similar to existing
regulatory standards for subtitle C
hazardous waste facilities. The basis for
such a suggestion is that the Agency
may not distinguish regulatory
standards under subtitles C and D
except on technical grounds.

The Agency disagrees with
commenters that it is legally obligated to
issue revised Criteria for MSWLFs
under subtitle D that are identical to
subtitle C standards and believes that it
has the discretion to create a different
regulatory program for MSWLFs.
Because this discretion is based upon
the statutory language and legislative
history of the RCRA provision requiring
EPA to promulgate the revised Criteria,
the current lack of technical information
distinguishing the two universes of solid
waste facilities does not affect the
Agency’s discretion to create two
distinct regulatory programs.

The statutory language and legislative
history of RCRA subtitle D reveal that
Congress mandated a different standard
of health and environmental protection
from that mandated under subtitle C and
that Congress did not intend for EPA to
impose the same standards under the
two programs. Subtitle C management
standards for hazardous waste
treatment, storage, and disposal
facilities shall be those “necessary to
protect human health and the
environment." (See, for example, section
3004(a).) Section 4010(c) of the statute,
the provision mandating promulgation of
the revised Criteria, also contains this
same language:

Not later than March 31,1988, the
Administrator shall promulgate revisions of
the criteria promulgated underparagraph (1)
ofsection 4004(a) and under section
1008(a)(3) for facilities that may receive
hazardous household wastes or hazardous
wastes from small quantity generators under
section 3001(d). The criteria shallbe those
necessary toprotect human health and the
environment and may take into consideration
thepracticable capabilities ofsuch facilities
(emphasis added).

However, while stating that the revised
Criteria must be those "necessary to
protect human health and the
environment," subtitle D contains
additional language not present in
subtitle C, that allows the Agency to
explicitly consider practicable
capability in determining what is

No. 196 / Wednesday, October 9, 1991 / Rules and Regulations

necessary to protect human health and
the environment.

This discretion is found both in the
language of section 4010(c), which
explicitly provides that EPA may
consider the “practicable capability" of
facilities in revising the solid waste
management criteria promulgated under
section 4004(a), and in the language of
section 4004(a) itself. EPA believes that
these provisions, among other things,
explicitly authorizes EPA to consider
cost in determining appropriate criteria
for subtitle D facilities. The legislative
history of section 4010(c) as well as
other statutory provisions further
support this interpretation.

Section 4004(a) provides that EPA
shall promulgate regulations containing
criteria distinguishing which facilities
are to be classified as sanitary landfills
and which as open dumps. This
provision incorporates a distinctly
different standard of health and
environmental protection, which may be
interpreted to allow consideration of
cost. The section provides that, at a
minimum:

* * * 3 facility may be classified as a
sanitary landfill and not an open dump only
if there isno reasonable probability of
adverse effects on health or the environment
from disposal of solid waste at such facility
(emphasis added).

The statute suggests that the standard
under section 4004(a) applies to the
revised Criteria mandated under section
4010(c). Section 4010(c) explicitly states
that the Administrator is to “promulgate
revisions of the criteria promulgated
under paragraph (1) of section 4004(a)
and under section 1008(a)(3)” for subtitle
D facilities that may receive hazardous
wastes.1 Thus, rather than simply
directing the Agency to promulgate
criteria for solid waste landfills
receiving household hazardous and
small quantity generator wastes,
Congress directed the Agency to
“revise” the existing Criteria
promulgated under section 4004(a) for
these facilities. Furthermore, Congress
indicates in section 4005 of the statute
that the revised Criteria mandated by
section 4010(c) are to be promulgated
under section 4004(a). Section
4005(c)(1)(B) states:

Not later than eighteen months after the
promulgation of revised criteria under
subsection 4004(a) (as required by section
4010(c)), each State shall adopt and
implement a permit program or other system
or prior approval and conditions * * *

1Section 1008 sim ply requires that the
Adm inistrator promulgate solid waste management
inform ation and guidelines.
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Thus, the Agency believes that when
promulgating revisions of criteria under
the same statutory provision, it is
reasonable for it to refer to the
standards imposed under that statutory
section in developing the revisions.

The above statutory argument is
supported by the legislative history of
section 4010(c). In enacting section
4010(c), Congress seems to have been
aware that the costs of the regulation
may cause many facilities to close. As a
consequence, the legislative history
suggests that Congress authorized EPA
to develop regulations that would avoid
massive closures among solid waste
disposal facilities. Senator Randolph, in
his remarks during floor debate, stated:

(t)he requirements could also precipitate
the closure of facilities with substantial
capacity, but that are either unable or
unwilling to accept new regulatory costs.

By allowing the administrator to consider
the practicable capability of solid waste
disposal facilities, the Congress has
expressed its desire to avert serious
disruptions of the solid waste disposal
industry.

130 Cong. Rec. S 13814 (daily ed. Oct. 5,
1984). From these statements, it would
appear that Congress explicitly
authorized EPA to consider costs under
section 4010(c) as a criterion for
determining if the financial impact upon
the owner or operator of an MSWLF
could result in the "serious disruptions
within the solid waste disposal
industry."

While the legislative history of the
Hazardous and Solid Waste
Amendments of 1984 discusses the
meaning of the term “practicable
capability” under section 4010(c) and
indicates that it refers to cost
considerations, the legislative history
does not elaborate upon the meaning of
section 4004(a) phrase, “no reasonable
probability of adverse effects.”
However, case law provides support for
interpreting this standard to allow EPA
to consider cost.

Although it alone is not interpreted to
imply economic considerations, the term
“reasonable," present in section 4004(a),
has been read in other contexts to imply
a balancing of competing factors. (See
e.g., American Textile Manufacturers
Institute, Inc. v. Donovan, 452 U.S. 490
(1981); City ofNew York v. EPA, 543 F.
Supp. 1084 (S.D.N.Y. 1981).) The
legislative history indicates that
Congress recognized cost versus health
and environmental protection to be the
competing considerations in revising the
subtitle D Criteria. (See e.g., 130 Cong.
Rec. S 13814 (daily ed. Oct. 5,1984)).

Furthermore, use of the word
“probability” in “no reasonable
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probability” implies the discretion' to
impose requirements that are less
certain to eliminate a perceived health:
or environmental threat than standards
that are “necessary to protect human
health and the environment,” thus-
allowing for the consideration of other
factors such as cost.

Based upon these considerations, EPA
believes it has the explicit discretion to
interpret the phrase “practicable
capability" under section 4010(c) to
allow the consideration of the cost of
the revised criteria to MSWLF owners
and operators.

The legislative history supports the
above statutory reading that EPA may
impose different standards under RCRA
subtitle D from those imposed under
RCRA subtitle C. In the Senate Report to
S.757, Congress, in discussing EPA’s
mandate in revising the subtitle D
criteria for MSWLFa, stated:

(t)he multiple liner-leachate collection
system requirements of new section’ 3004(f)
applicable to Subtitle C facilities are not to
be automatically incorporated in revised:
criteria for landfills or surface impoundments
which are Subtitle D facilities.

S. Rept. 98-248 at 50i Senator Stafford,

in his remarks on the Senate floor, also
provided for free possibility of
differences between the subtitle D and C
standards. He stated:

(t)he underlying standard for facilities
subject to this amendment to subtitle' D
remains protection of human health and tike
environment. Requirements imposed on
facilities may vary from those for Subtitle C
facilities, however, and still meet this
standard.

130 Cong, Rec. at S 13814.

Finally, two aspects of the nature of
Congress’ regulation of MSWLFs
containing household of small: quantity
generator hazardous waste support a
Congressional intent to preserve
differences between the RCRA solid and
hazardous waste programs,, First,
Congress chose to regulate such
facilities by revising the subtitle D
criteria rather than subjecting them to
the subtitle C requirements. Second,
Congress’ statutory directives in the
HSWA amendments to revise the
subtide D criteria lack the
prescriptiveness of similar amendments
to the subtitle Gprogram. In place of
Congress’ imposition of land disposal
restrictions: and precise liner and
leachate collection requirements, in the
1984 amendments, Congress merely told
EPA to revise the Criteria under section
4004(a): as necessary to protect human
health and the environment, taking into
consideration practicable capability.

Furthermore, Congress specified only
the “minimums” of such a program,
mandating that the revised criteria
include requirements for ground-water
monitoring, location standards, and
corrective action.

As a consequence, EPA has
determined that it has the discretion to
create a regulatory program for RCRA
subtitle D MSWLFs that would allow fox
standards that are distinct from the
RCRA subtitle C program for hazardous
waste facilities, and thus EPA can allow
for greater flexibility in State solid,
waste programs.

B. Regulatory Options Considered and
Summary of the Regulatory Impact
Analysis

The Agency consideredla number of
broad regulatory options for today’s
final rule and, in accordance with
Executive Order 12291, prepared a
Regulatory Impact Analysis (RLA),
December 1990, that evaluates the
benefits and impacts of each of the
regulatory options. The RIA also
contains an analysis of the economic
impact on small communities, as
required by toe Regulatory Flexibility
Act. (RFA). Complete information on RIA
methodology, data, assumptions,, and
results is contained in the Final
Regulatory Impact Analysis. Information
on the availability of toe RIA is
provided in toe Supplementary
Information Section of today’s preamble.

In addition to the RIA, in Spring 1991,
toe Agency updated and revised the
Regulatory Impact Analysis to
incorporate: changes in state regulations
as offJanuary 1991 and to represent toe
increased flexibility oftoday's rule,
referred to as toe Hybrid approach.
These, changes in assumptions* result in
a significant reduction in risk, cost and:
economic; estimates for all options
considered. Results from this revised
analysis: are presented below and are
presented in the Addendum to toe RIA.
August 1991. Information on the
availability of toe Addendum is
provided above.

The Agency considered, in addition to
the original proposal, four broad
regulatory options for today'’s final rule;
These options included (1): toe “Limited
Option approach™(2) toe "subtitle C,,
approach” (3) the "Hybrid approach,”
and [4) the “Categorical approach.”
Under the limited option approach, the
revised Criteria would be limited to the
enumerated requirements identified by
the 1984 Hazardous and Solid Waste
Amenchnents—location restrictions,
ground-water monitoring, and corrective
action for ground-water contanrinatron.
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Rather than focusing on preventing
environmental contamination in toe first
instance, this option relies almost
exclusively on detection and expensive

clean-up programsto protect human
health and the environment. Other than
location restrictions, owners or
operators of MSWLFs would not be
required to comply with any preventive
measures such as proper landfill: design,
operation, and closure.

Under the “subtitle C” option* owners
and operators of MSWLFs would be
subject to a comprehensive set of
facility requirements identical to those
established for hazardous waste
disposal facilities under subtitlelC of
RCRA. The final "Hybrid” option, which
is the approach taken in today's final
rule, combines the limited option
provisions with a range of preventive
measures appropriate for MSWLFS and
provides States seeking to accept toe
program with the- flexibility to adopt the

preventive measures most appropriate
to their State, fir particular, the Hybrid
approach addresses all ofthe categories
of control included in the subtitle C
option, but is less stringent and,
therefore, more flexible hr several
respects, most notably in the landfill
design and closure requnements. Thus,
while differing in content, both toe
Hybrid and subtide C options include
requirements relating to facility location,
design, operation, ground-water
monitoring, corrective action, closure
and post-closure care, and financial
assurance.

Finally, EPA investigated a fourth
approach, toe categorical approach,
whereby landfill design standards
would be categorized based on various
factors; particularly hydrogeology and
precipitation. During rule development,
EPA and the States attempted to
develop such an approach. The
approach was rejected by both Agency
research and technical staff, and by the
States, because it was technically
infeasible to tailor categories to the
wide variety of situations throughout the
country. All attempts, to simplify the
categories led to over or under
regulation. Each attempt suffered from a
variety of technical: deficiencies.
Because the Agency rejected the
categorical approach, this approach will
not be discussed further in this
preamble. Rather EPA’s evaluation of
this option is addressed in the. detailed
background discussion on the design
criteria presented in Appendix R to
today’s preamble. In addition*, toe:
Regulatory Impact Analysis results for
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this approach are not presented in this
section because they are very similar to
the Hybrid option.

In evaluating these options, the
Agency's primary, criterionwas meeting
the statutory requirement of protection
of human health and the environment. In
addition, consistent with the Agency’s
interpretation of the statutory basis for
today’s rule, EPA considered the
practicable capability of owners and
operators of MSWLFs. From the
legislative history, as explained
previously in this preamble, EPA
determined that “practicable capability
includes both the economic and
technical capabilities of owners and
operators, which, if exceeded, could
result in significant disruptions in
current solid waste disposal practices.
Because the subtitle C Approach was
significantly more expensive that than
the hybrid approach (four times higher),
EPA determined that it was beyond the
bounds of “practicable capability.” For
this.reason, while full discussion of the
subtitle C option is included in the RIA,
itwill not be included in the following
discussion on costs and benefits.
Additional information on the subtitle C
approach can be found in the RIA.

In evaluating and selecting the
regulatory approach for today’s rule,
EPA attempted to strike the most
appropriate balance between
considerations of human health and
environmental protection and
practicable capability. EPA gathered
and analyzed available informaion on
the health and environmental benefits
and the cost and economic impacts of
the various options.

1. Risk and Resource Damage Analysis

The Agency first evaluated the human
health and resource damage benefits of
each of the options. Where possible, the
Agency developed quantitative
estimates of.these benefits. For example,
the Agency estimated the reduction in
carcinogenic health risks achieved and
resource damage avoided by the various
options. EPA also carefully considered
and qualitatively evaluated other
benefits that are difficult to quantify,
such as the intrinsic value of clean
ground water to future generations;, non-
qualified benefits are discussed in the
next section.

There are several limitations to the
benefits analysis that should be
recognized. Only benefits concerning
ground-water contamination are
considered—benefits from increased
protection of surface water and air are
not included. Benefits beyond 300 years
are also not included—additional
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benefits would be captured if the
modeling period extended beyond 300
years. Finally, potential changes in
waste toxicity and demographics are not
completely factored into the analysis-—a
reduction in toxicity of waste going*to
MSWLFswould reduce the benefits of
this rule, while increases in populations
living near MSWLFs would increase
benefits.

EPA found that both options, the Final
Rule and the limited option would
achieve roughly similar results for one
benefit measure—reduction in human
health risks from drinking contaminated
ground water. As indicated in Table I*

both the Hybrid approach and the
limited approach would eliminate 2
cancer cases (40 percent reduction from
baseline) occurring over 300 years from
one set of 3,000 replacement landfills
similarly located to those now operating
in the ILS.

As EPA predicted, the baseline of 5.7
cancer cases caused by one set of 3,000
replacement MSWLFs is low. This low
predicted cancer incidence is due to
several reasons. First, more than half (54
percent) of the landfills have no
population living within a mile radius,
and therefore, in this analysis« were
assumed to present no human health
risks. Second, EPA modeled human
health risk by using the average
population density near MSWLFs (i.e.,
1.0 people per acre). Risk will increase if
population living near landfills

increases, as is-very likely in the future®
Third, EPA.modeled risk using median
leachate concentrations. IfEPA had
used the 9Qth percentile of leachate
concentration in this analysis, the
human health risk estimates would have
increased by a factor of ten. Therefore,

while near-term human exposure to
contaminated ground water is clearly a
concern for a portion of MSWLFs, the
larger benefit of the MSWLF rule is
preventing ground-water contamination
that could lead to human exposure in
the future, and avoiding lossrofground-
water resources. Fourth, EPA assumed

over half of the new landfills will be
designed with liners due to current state
requirements. Risk reduced by state
requirements is considered baseline
reductions,and is not included in this
analysis. The inclusion of
regionalization, state requirements and
increased flexibility of the rule are the
major reasons the number of cancer
cases are reduced from those reported in
the RIA.
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Table 1.—Predicted Population Risk 1
Across One Set of Replacement
MSWLFs2 30-Year Post-Closure
Care Period

Total
cancer
: cases for Reduction
Regulatory scenario one set of of cases
replacement
MSWLFs
Rasalina ......ccovveeivennns 5.7 3 NA
Hybrid Approach............. 3.3- 24
limited Appmarh.......... 3.3 2.4
Average
annual
cancer
cases Reduction
: caused by of average
Regulatory scenario one set of annual
replacement cases
landfills
over 300
years*
Rasalina ... .02 3NA
Hybrid Approach............. .01 .01
Limited' Approach. .01 .01

1 Population risk over the 300-year simulation.

* Note that these numbers represent risk generat-
ed only from 20 years of landfilling modeled over
300 years. They do not represent the total risk of
landfilling in perpetuity and, therefore, are not com-
parable to the annualized cost numbers (which rep-
resent landfilling in perpetuity) presented later irrthis
section.

3 Not applicable.

+ These estimates are the total cancer cases
caused by one set of new landfills divided by 300
years. EPA does not believe that those numbers are
not comparable to the annualize costs estimates
presented later in this section.

An alternative way to consider
benefits is to look at long-term
protection ofboth human health and the
environment, i.e., prevent resource
damage. EPA measured a surrogate of
this resource damage by estimating the
gross coat ofreplacing contaminated
ground water at drinking wells with an
alternative water supply system. (EPA
recognizes that this estimate, since itis
“gross costs” may be overstated; “net
costs” would be somewhat lower.) Since
this measure assumes that contaminated
water is not used but replaced (and
therefore no human exposure occurs),
this measure is not additive to the risk
analysis presented earlier. It is simply a
second method for measuring benefits.
The Agency determined that the hybrid
option would provide more effective,
long-term protection (prevent resource
damage) than the limited approach.
Specifically, as shown in Table 2, the
Agency found that the Limited option
avoided less than half ($120 million) in
gross resource damages than the final
rule ($270 million).
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Table 2—Total Resource Damages
for One Set of Replacement Land-
fills 1

[Present value in millions of dollars]

Resource

Regulatory scenario %%snglgr%e damage

9 avoided
Baseline......coooiniinnne $560 2 NA
Hybrid Approach. 290 $270
Limited Approach............ 440 120

1Assumes 20 year life span for landfills.
2 Not applicable.

2. Other Benefits

EPA believes there are several
benefits to using the hybrid approach
other than the risk and resource damage
benefits which were quantified in the
RIA. First, EPA believes that the
promulgation of federal municipal solid
waste landfill criteria will increase
public confidence that landfills are
designed to protect human health and
the environment. EPA believes that this
increased confidence will reduce
opposition to landfills and make the
siting of new landfills less difficult.

Second, EPA’s modeling indicates that
contamination of ground water will
occur at a large portion of landfills if no
controls are used. While the resource
damage measure presented earlier (the
cost of replacing contaminated ground
water for those who use it) helps
quantify the lost use value of a
groundwater resource, EPA believes it
does not always reveal the total extent
of ground-water contamination or the
true impacts of that contamination. For
instance, ground-water contamination
has, in some communities, resulted in
decreased property values. EPA believes
that the final rule, by limiting
contamination of ground water from
landfills will protect property values
located within the vicinity of new
landfills. Also, there is a value that
people place on pristine (non-
contaminated) resources, even if they do
not intend to use these resources. This
value is called a “non-use value,” or an
“existence value.” By limiting releases
to the environment, EPA believes that
the final rule will protect the existence
value of ground water near landfills.
EPA has not quantified these benefits
for this rule, but is investigating these
benefits of protecting ground-water and
will include an analysis of these benefits
for the final Corrective Action rule to be
promulgated under RCRA subtitle C.

Finally, other benefits are expected
from the final rule. These include
minimizing the need for future cleanups
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and thus reducing potential economic
impacts on future generations (or the
federal government, as in the case of a
Superfund site). The final rule, by more
fully reflecting the cost of safe waste
disposal, will also lead to more
responsible waste management
practices and promote resource
conservation.

3. Costs and Economic Impacts

The Agency evaluated costs by: (1)
Using the subtitle D risk model to
determine design requirements for
landfills under the performance-based
options and to determine which landfills
would trigger corrective action and (2)
using the subtitle D cost model to
estimate cost.

Costs are estimated for a single set of
landfills which in theory could be built
at precisely the same types of locations as
the 6,000 MSWLFs estimated to exist in
EPA’s 1986 survey. EPA has not
estimated the social opportunity cost of
premature closure of municipal solid
waste landfills. Thus, to the extent that
any of the alternative regulatory
scenarios cause landfills to be closed
prior to the expiration of their expected
useful lifetimes, EPA’s estimates do not
take these costs into account. Likewise,
EPA did not estimate any benefits
resulting from premature closure of
landfills.

Compliance costs in the RIA are
estimated for two scenarios: the upper-
bound assumes a 40-year post-closure
care period (PCC); the lower-bound
assumes a 10-year PCC period,
increased recycling, shifts of waste to
combustion, and regionalization of small
landfills. However, the Agency believes
that actual costs and economic impacts
of the rule will fall somewhere between
the upper and lower bounds presented
in the RIA. For this reason, the
Addendum results (which are discussed
here) presents cost and impacts for one
scenario only: a best estimate which
assumes partial regionalization, shifts of
waste to recycling and combustion, and
a split between the use of a 10 meter
and a 150 meter point of compliance. In
addition, changes were made to the RIA
analysis to incorporate state credits (i.e.,
if a provision is required by state
regulations, costs are not assigned to the
federal options) and better represent
increased flexibility in the final rule.

The Agency’s best estimate for total
annualized cost of the Hybrid approach
is $330 million (see Table 3). These costs
fall in the lower end of the range of
estimated costs for the other regulatory
scenarios. For example, the annualized
costs for the subtitle C approach is

estimated to be close to $1.3 billion
while the costs for the limited option is
$180 million. Meeting design standard
and ground-water monitoring
requirements are the major cost
elements of both the Hybrid and subtitle
C approaches. Corrective action and
ground-water monitoring account for the
majority of costs under the limited
option.

The total present value cost of one set
of new landfills (Table 3), as opposed to
annualized costs of landfilling in
perpetuity, is another way to present
costs. The risk and resource damage
estimates presented earlier are “total”
estimates for one set of new landfills
and thus are parallel to the total present
value cost estimates presented in Table
3.

Table 3—Summary of Compliance
Costs for Options Best Estimate

Total
present
value2

Iﬁtal_ Average 1 cost of
Iiied L(’S in  cost per one set
o ton of new
millions) landfills
($in
billions)
Hybrid
approach......... $330 $2 $5.8
Subtitle C ............ 1,300 7 229
Limited
approach......... 180 1 2.7

1The average cost per ton is a national weighted
average figure determined by dividing total national
costs by total annual tons disposed.

2 The total present value cost for one set of new
landfills presents costs of the rule in a format com-
parable to the risk and resource damage estimates
presented earlier in the preamble. These costs do
not include increased diversion of waste due to
combustion and recycling because the risk and re-
source damage estimates (Tables 1 & 2) do not take
into account this additional diversion.

The average annualized incremental
cost per ton under the Hybrid approach
is less than $2 per ton, compared to $7
per ton for the subtitle C approach and
$1 per ton for the Limited option (see
Table 3). To put these figures in
perspective, the current average cost for
disposal of municipal solid waste is $46
per ton. Therefore, a $2 per ton increase
for the Hybrid option represents a four
percent increase over current baseline
costs.

The maximum and minimum cost per
ton presented in Table 4 give an
indication of the distribution of costs
across landfills within each option.
While all options have a minimum cost
per ton of $1, the maximum costs per ton
vary.
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Table 4—Range of Incremental Cost
per Ton Across Options

Minimum Maximum
costl cost*
Hybrid approach $1 $24
Subtitle C approach........ 1 92
Limited approach............ 1 20

1The minimum cost represents costs at large
landfills located in States that already have ground-
water monitoring and design requirements.

‘ The maximum costs for the Hybrid approach
reflects design costs of small landfills that are locate
ed in States that have few existing requirements; the
meximunpcosts for the limited approach reflect costs
for small landfills that incur high corrective action
costs.

The range of incremental costs shown
inTable 4 can be attributed to three
factors: the wide; distribution of landfill
sizes, the diversity of current State
regulatory programs, and the differing
degrees of flexibility available to States
inachninistering the various regulatory
approaches. Landfill size is a key factor
indetermining the cost per ton, with
larger landfills benefitting significantly
fromeconomies of scale. Landfills
located in States that have already
implemented comprehensive solid'waste
regulatory programs will face lower
incremental costs than landfills in States
that currently have few requirements.
Finally, the flexibility available to States
inthe Hybrid-approach gives.approved
States the ability to allow landfill
owners and operators, to choose the
least-cost design that meets the
performance standard.

Tablé 5 illustrates the importance of
landfill size mid a performance-based
regulatory approach. Looking at an
upper-bound cost scenario (i.e., 40-year
post-closure care period), the coat under
the Subtitle C option would drop from
$73 per ton for a 10 TPD landfill to $14
per ton for a 1500 TPD landfilL This
clearly demonstrates the benefits of
economies of scale and further supports
the trend toward larger, regional
landfills. Table:6 also highlightsthe
benefits of a performance-based
approach,, such as the Hybrid option. A
subtitle C design approach would
impose a cost of $73 per ton on all 10
TPD landfills, whereas under a flexible
performance standard approach, costs
couldvary from $47 to $16 per ton,
depending on the design necessary to
meet the performance standard. Thus,
under a performance-based approach
owners and operators have a significant
opportunity to reduce costs by siting
new landfills*in good-locations.

Table 5.—Landfill Design Options;
Average Ihcremental Cost Per Ton

[No state credit included]

Performance based design

options

Landfill size. Su(t:)sjtle Com- Syn- uUn-

posite thetic filled

. finer/ liner/ veg.
cover*" cover* cover4d
10 TPD....cceo..e $73 $47 $37 $16
175 TPD 26 17 12 3
1500 TD.......... 14 9 6 2

1Composite finer plus* synthetic finer, composite
cover, doubie leachate collection system.

* Composite liner synthetic cover, leachate collec-
tion system.

* Synthetic liner synthetic cover, no leachate col-
lection system.

4 Unlined, vegetative cover, no leachate collection
system.

The economic impactanalysis looks
at cost per household, costas a percent
of median household income, and cost
as a percentage of community
expenditures. As shown in Table 6, the
average incremental cost per household
of the Hybrid approach is $4 peryear.
This cost is higher than theTimited
approach ($2 per year).

Table 6.—Average 1Cost per
Household (CPH) per Year

Best
: estimate
Regulatory scenario cost
scenario
Hybrid Approach.........c.cocovvvvviininnininn $4
Limited Approach........ceonniecnnnne 2

1Average CPH estimated by dividing total national
cost by total number of households.

The economic impact results in Table
7 indicate that neither the Hybrid
approach or the limited approach would
exceed the moderate impact threshold
for individual household [defined for
this analysis as an incremental increase
in household costs of greater than $100
per year, or roughly $8 per month), EPA
determined that impacts indicated by
incremental costs as a percentage of
each community’s median household
income are similar to cost per household
results, andthus cost as a percentage of
median household income results are
not presented here.
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Table 7—Additional Measures of
Cost per Household (CPH) per Year

[40-Year Post-Closure Care Period]

Percent of .
Regulatory scenario : CSrensm\,&?A' ngpllr_inulm
CPH>$100
Hybrid Approach__ 0.0 $62
Limited Approach............ o.a 52

1 Maximum CPH- determined by calculating CPH
from landfill with highest cost per ton.

In addition to impacts on individual
households, a key measure the Agency
used in estimating the economic impacts
ofthe various regulatory options was
the percentage of a community’s total
budget that would need to be spent on
solid waste disposal as a result of this
rule. EPA’s available data indicate that
the typical community now spends
approximately 0.5 percent of its»total
budget on solid waste disposal (1982
Census of Governments). The Agency
considered a doubling of these costs-—
i.e., increases ofsolid waste disposal
costs to more than 1.0 percent of a
community’s total budget—to be a
significant economicimpact that may
exceed the practicable capability of
many ofthese communities.

As indicated in Table 8, EPA, found
significant differences in costs as a
share of the total community budget for
the various options. Under the Hybrid
approach andlimitedoption costs, would
exceed the 1 percent impact threshold
for less than 2 percent of local
governments (representing less than one
percent of the U.S. population).

Table 8.—Cost as Percentage of
Expenditures (CPE)

Percent of
communi-
ties with .
; CPE> lop  MImMum
Regulatory scenario b CPE »
est
estimate (percent)
cost
scenario
Hybrid Approach............. 1.4 31
Limited Approach- 14 2.6

1 Maximum CPE represents the CPE for communi-
%r\é\/ith highest ratio of cost per community expendi-
The results presented in Table 8 are

significantly lower than results in the.
original RIA. The strong mitigation of
impacts is a result of assumed increased
regionalization, increased state
regulations, and flexibility in ground-
watermonitoring;requirements. These,
changes in the analysis have resulted in
the number of significantly impacted
communities being greatly reduced from
RIA estimates.
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EPA believes regionalization will play
such a major role in mitigating the long-
term impacts of all of the regulatory
approaches for the following reasons.
EPA’s small community analysis
indicates that the majority (90 percent)
of impacted communities are small
communities (i.e., fewer than 5,000
people). These small communities
typically operate small landfills, which
handle only a small portion of the total
municipal solid waste stream. As shown
in Table 9, small landfills (less than 17.5
TPD) represented 51 percent of the total
number of landfills in 1986, yet handled
only 2 percent of the total waste.

In addition, these small landfills tend
to be poorly located and designed, and
operate at the high end of the cost per
ton scale. As a result, small communities
have a number of strong incentives to
regionalize and, in fact, many of them
have moved or are currently moving to
regional facilities. This trend is
evidenced by the drop in landfills over
the past twenty years. While 1970
estimates of the U.S. landfill population
neared 18,000, EPA estimates that in
1986, only approximately 6,000 MSWLFs
were operating—and that the total
number of landfills continues to
decrease. Because of this strong trend
toward regionalization, the Agency
believes that the long term impacts of
the regulatory options will decrease
over time.

Table 9—1986 Size and Waste Dis-
tribution of Municipal Solid Waste
Landfills 1

Percentage Per]gintte‘ge
Landfill size (TPD) of total ‘{Nagtg
landfills handled

51 2

17 4

13 9

7 1

5 16

3 19

3 40

1 Numbers may not add due to rounding

In addition to the mitigating affection
of regionalization on small community
impacts, EPA has included a small
community exemption in today’s final
rule. This exemption applies to small
landfills (less than an annual average of
20 TPD) in arid (receiving less than 25
inches of rainfall a year) or remote areas
which do not have any reasonable
alternative for regionalization, if there is
no evidence of existing ground-water
contamination. The small community
provision would allow these
communities to be exempted from
certain requirements of this rule, thereby
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reducing economic impacts on these
communities. For more information on
this exemption, see section IVV.A of this
preamble.

4. Selection of Today’s Regulatory
Approach

The Agency believes the Hybrid
option strikes the appropriate balance
between protection of human health and
the environment and consideration of
practicable capability and, therefore,
has selected this approach for today’s
final rule.

As discussed above, preventive
approaches, such as the Hybrid
approach, provide more effective, long-
term protection of human health and the
environment than the Limited Rule
option. At the same time, the Hybrid
option imposes lower costs than the
subtitle C option. In developing this rule,
EPA was very concerned about the
potential impacts on small communities,
including small Indian Tribes and,
therefore, carefully evaluated this issue.
EPA’s analysis showed that the majority
of the communities that would be
significantly impacted are small
communities that manage relatively
small MSWLFs.

To reduce impacts on small
communities, EPA has added a special
exemption to today’s final rule directed
at small landfills serving communities,
including Indian Tribes, that have
barriers to regionalization. This
provision exempts small landfills (those
that dispose of less than 20 TPD of solid
waste daily on the average) in certain
settings from the high-cost requirements
in today'’s rule. This exemption is
available to those small landfills in
remote or arid locations that do not
have evidence of ground-water
contamination.

EPA believes that these limited
impacts on small communities will be
further reduced by two factors. First, as
discussed above, many small
communities are expected to reduce
community landfill costs by taking
advantage of larger economies of scale
through participating in regionalized
landfills. Second, the performance-
based element of the Hybrid approach
provides the option for communities to
avoid high control costs by siting new
landfills in non-vulnerable locations. A
performance-based approach provides
communities with opportunities to
dramatically reduce costs by siting new
MSWLFs in areas where the
characteristics of the site indicate that a
less costly design may be used.

EPA believes that those small
communities and Indian Tribes that
cannot take advantage of better siting
opportunities, regionalization, or the

exemption, should be subject to today's
requirements to ensure protection of
human health and the environment and
to avoid costly future clean-up
problems.

C. Pollution Prevention Aspects ofFinal
Rule

Today'’s final rule establishes revised
standards for MSWLFs that set in place
a strong economic incentive for
increased source reduction and
recycling. Specifically, today’s rule, by
calling for communities, including public
and private entities, to pay the true cost
of safe landfilling, makes source
reduction and recycling programs more
competitive.

Specifically, today’s final rule
establishes this economic incentive by
requiring a wide range of design and
management practices aimed at
preventing releases from municipal solid
waste landfills. In addition, the location
provisions of today’s rule prevent or
restrict the siting of landfills in areas
that are especially vulnerable to
contamination. For example, new
landfills (including lateral expansions of
existing landfills) are prohibited from
locating in the 100-year floodplain
unless special features are incorporated
into the facility design. Further, today’s
rule requires new landfills to be
equipped with a composite liner, or, in
approved States, an alternative design
that will prevent unacceptable releases
from the landfill.

The operating criteria also contain a
variety of landfill management
requirements that are aimed at
preventing potential environmental or
public health problems. These
provisions include restrictions on public
access to the landfill, daily cover
requirements to minimize disease vector
and other problems, methane gas
controls to prevent gas explosions,
controls on runoff from the facility to
prevent releases to surface and ground
water resources, and restrictions on the
landfilling of certain wastes, including
hazardous waste and liquid wastes, to
minimize the toxicity and quantity of
leachate that may threaten ground
water.

Finally, today’s rule also incorporates
preventive measures into the closure
and long-term care of landfills. At
closure, the owners or operators of all
landfills must install a final cap
designed to minimize leachate
generation and migration, and then
maintain and monitor the site for 30
years following closure (unless an
approved State sets an alternative time
period).
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IV. Major Issues

In finalizing today's rule, EPA had to
address a number of major issues. The
general issues—the application of
today’s rule to small MSWLFs, the rule’s
regulatory structure, implementation of
the revised Criteria, ground-water
policy, and pollutant limits for sewage
sludge—are discussed in this section of
the preamble. The specific technical
issues pertaining to facility design
criteria, ground-water monitoring
requirements, financial responsibility
requirements, the effective date of
today’s rule, and the application of this
rule to closed facilities are discussed
later in the technical appendices to the
preamble. Moreover, as discussed
above, the specific criteria for EPA
approval of State programs will be
established in a separate rule expected
to be proposed in early 1992.

A Small Landfills

One of the most significant issues
raised by commenters was the
application of the revised Criteria to
small landfills. This is an issue for two
reasons. First, the estimated universe of
approximately 6,000 MSWLFs subject to
the revised Criteria includes a large
number of small facilities. Data acquired
by EPA through the 1986 survey of
MSWLF owners and operators (Ref. 2)
indicate that about 50 percent (3,000) of
MSWLFs nationwide handle 20 tons or
less of municipal solid waste daily. A
landfill that receives 20 tons of
municipal solid waste per day serves a
community of approximately 10,000
people. Second, as proposed, the revised
Criteria would have imposed significant
costs on these small MSWLFs and the
small communities, including small
Indian Tribes, they serve. The most
significant costs are associated with the
design requirements, ground-water
monitoring, and corrective action. A
unique characteristic of small landfills is
that they cannot benefit from the
economies of scale available to larger
MSWLFs.

The proposal treated all MSWLFs the
same, regardless of size. EPA stated in
the proposal that size represents only
one factor in determining potential risk,
and that other variables, such as design
and operating controls, location and
climate characteristics, and waste
streams, can be significant determinants
of risk regardless of MSWLF size. The
proposal did provide States some
flexibility to address particular site-
specific conditions present at MSWLFs,
including small facilities. In addition, the
proposed 18-month rule effective date,
combined with the five-year phase-in for
ground-water monitoring, provided time
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for owners or operators of small
MSWLFs to comply with the revised
Criteria or to make other arrangements
for solid waste management. The
Agency requested public comment on
whether there should be special
consideration given to small landfills
under the final revised Criteria.

The Agency received extensive
comments that directly addressed the
issue of small MSWLFs. Many
commenters were concerned that small
communities, including small Indian
Tribes, that own small landfills would
face a shortage of professionals
appropriately trained in landfill design,
installation, and operation that would
prevent or severely hamper timely
implementation of the revised Criteria.
Additionally, commenters expressed
concern that small communities would
have insufficient financial resources to
upgrade their existing small landfills to
comply with the revised Criteria. They
feared that residents of small
communities would resist an increase in
landfill tipping fees to cover the
additional management and compliance
costs associated with the revised
Criteria. Moreover, some commenters
feared a resurgence in illegal dumping if
the Criteria resulted in the closure of the
many small landfills now in operation.

In addition to the economic
constraints faced by small communities,
commenters pointed out that significant
obstacles to regionalization of solid
waste management exist, particularly in
remote areas of the country where
communities tend to be small and
separated by great distances. In certain
portions of Alaska, for example, villages
often are separated by miles of tundra.
During a large part of the year surface
transportation of municipal solid waste
becomes virtually impossible due to
winter weather conditions, so
transporting waste to a distant regional
facility is not practicable. Commenters
requested that these portions of Alaska
not be required to comply with today’s
requirements. Other commenters noted
that regionalization of solid waste
management in rural areas of the West
that are arid and have few, widely
dispersed small communities would be
hampered by the need to transport
waste over great distances. Moreover,
due to the small amounts of annual
precipitation in this region there is little
generation of landfill leachate, and
ground waters are great distances below
the surface. Commenters argued that
these communities, including small
Indian Tribes, should be accorded
special treatment. Without such
treatment, they indicated that they
would be forced to close their landfills.
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The end result would be increased
littering and open dumping, including
dumping of trash in waterways.

On the other hand, a number of
commenters agreed with the proposal
and urged that there be no exemptions
granted to small MSWLFs. They argued
that even small landfills can pose
significant threats to human health and
the environment. These commenters
believed that marginal, small MSWLFs
should be closed in favor of more
protective, modern facilities to promote
the regionalization of solid waste
management.

EPA agrees that regionalization of
solid waste management in rural areas,
employing larger, better located,
designed, and operated MSWLFs, is
preferable to continued use of small,
poorly planned facilities that may pose
health and environmental threats to
their communities. The Agency’s
original thinking with respect to small
MSWLFs was that the move to greater
regionalization, in order to benefit from
the economies of scale, would be a
secondary benefit of the revised
Criteria. The Agency recognizes,
however, that regionalization is not a
feasible alternative for some small
communities and acknowledges the
plight of small MSWLFs in areas of the
country where few solid waste
management alternatives exist.

In addition, the Agency is sensitive to
the hardship the revised Criteria would
create for many of these small
communities, including small Indian
Tribes. The Regulatory Flexibility
Analysis (RFA) performed for this rule
indicates that some small communities
will be impacted by the costs of
complying with the revised Criteria. EPA
defined the significant impact threshold
to be compliance costs exceeding one
percent of a community’s total budget
(which corresponds to a doubling of
solid waste disposal costs in the typical
community). EPA estimated, under
reasonable worst case conditions, that
the majority of the communities that
would exceed this significant impact
threshold would be small communities.
To mitigate these impacts, EPA made a
number of changes in today’s rule that
will benefit all small MSWLFs and
added a special exemption that will
grant specific relief to certain small
MSWLFs without practicable regional
waste management alternatives. As
mentioned previously in this preamble,
this special exemption for small
MSWLFs reduced the impact of the rule.
Less than two percent of local
governments exceed the significant
economic impact threshold.
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As a general matter, some of the
changes in today’s rule that are
applicable to all MSWLFs will benefit
small landfills. For example, today’s rule
allows all MSWLF owners and
operators time to comply with the more
costly provisions of the revised Criteria
by phasing in ground-water monitoring
requirements over a five-year period
beginning on the date of publication of
today’s rule. In addition, EPA is delaying
the effective date of the financial
assurance requirements until 30 months
after publication of this rule, which
should benefit small communities.
Finally, today’s rule provides that States
with approved programs may shorten
the MSWLF post-closure care period on
a case-by-case basis. EPA believes that
all these measures benefit small
MSWLFs.

More specifically directed to small
MSWLFs, EPA granted relief in today’s
rule to certain small MSWLFs where
compliance with the revised Criteria is
beyond the practicable capability of
their communities and circumstances
make regional waste management
impracticable. Today’s rule exempts
owners or operators of certain small
landfills from certain portions of the
criteria, including the design, ground-
water monitoring, and corrective action
requirements of.the revised Criteria. To
qualify for this exemption, the landfill
must meet the following criteria: (1) The
landfill receives less than 20 ton3 per
day of solid waste on an annual
average, (2) there is no evidence of
existing ground-water contamination
from the landfill, and (3) one of the
following conditions exists: (A) The
landfill serves a community that
experiences an annual interruption of at
least three consecutive months of
surface transportation, which prevents
access to a regional waste management
facility, or (B) the landfill serves a
community for which there is no
practicable waste management
alternative and the landfill is located in
an area that annually receives 25 inches
or less of precipitation. These terms and
conditions are defined below.

Today'’s rule defines what the Agency
considers to be a “small municipal solid
waste landfill” for the purposes of the
small landfill exemption. Numerous
commenters suggested possible
definitions for small MSWLFs, including
those MSWLFs that receive less than
500-1,000 tons of municipal solid waste
annually, or serve a population of
between 1,000 and 20,000 persons. The
Agency evaluated these wide range of
comments and selected a cutoff of 10,000
persons which corresponds to a landfill
size of 20 tons per day. This cut-off falls
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within the range suggested by
commenters and captures the small
communities that will be most severely
impacted by the final rule. The Agency
has tried to strike a balance between
granting relief to the appropriate small
communities versus exempting all small
landfills. The Agency evaluated its
existing data base to find that over 50
percent of existing landfills dispose of
less than 20 TPD. These 50 percent of
the landfills, however, only dispose of 2
to 3 percent of the total waste disposed.
Therefore, only a small amount of the
total waste disposed is affected by the
exemption. For the above reasons, the
Agency determined that landfills serving
communities (including Indian Tribes) of
fewer than 10,000 best defined a “small”
MSWLF for the purpose of granting
relief from the most costly requirements
in the revised Criteria.

In order to facilitate implementation,
today’s rule defines “small MSWLFs" in
terms of the amount of the waste
received at the landfill rather than the
population served by the landfill.
Because population and waste
generation patterns will vary over time,
EPA believes a definition based on
quantity of waste received at the landfill
will be more direct and easier to
implement The amount of waste
disposed at a MSWLEF is either readily
available or can be easily estimated.
Therefore, the Agency chose a cut-off of
20 tons per day on an annual average,
which corresponds to the waste
generation of a community of 10,000.
Specifically, this figure was derived by
multiplying the average amount of solid
waste generated daily per person in the
United States (4.0 Ibs.) by the
community size (10,000). The 4.0 Ibs. per
person figure is contained in the EPA
Report “Characterization of Municipal
Solid Waste in the United States: 1990
Update” (Ref. 9). In setting the 20 ton per
day limit, the Agency specifically
included the phrase “on an annual
average” to address situations in which
small landfills operate only certain days
of the week. In such situations, a small
landfill serving a population of fewer
than 10,000 may receive more than 20
tons of municipal solid waste per day
provided the average amount received
by the landfill does not exceed 20 tons/
day over a one-year period.

Therefore, § 258.1(f) of today’s rule
defines “small municipal solid waste
landfill” as a landfill at which 20 tons or
less of municipal solid waste is disposed
of daily on an annual average. A landfill
that falls within this definition is eligible
for the exemption from complying with
the design criteria and ground-water
and corrective action requirements of

today'’s rule, if there is no evidence of
existing ground-water contamination
from the landfill and if the community it
serves is not practicably capable of
regionalizing because of one or two
specific conditions described below.

EPA decided to limit the exemption in
today'’s rule to small landfills so long as
there is no evidence of ground-water
contamination from the facility because
the Agency sees no justification for
providing relief to landfills that are
contaminating ground water. Such
contamination may be indicated by
contamination of neighboring drinking
water wells or other means. In the
Agency’s view, owners and operators of
these landfills should be responsible for
taking appropriate corrective action if
contamination is present Therefore, the
exemption for small landfills in today’s
rule is not available to existing landfills
for which there is evidence of existing
ground-water contamination.
Furthermore, today’s rule requires that if
contamination is discovered at some
future date, the owner or operator must
notify the State Director and, thereafter,
comply with the design, ground-water
monitoring, and corrective action
provisions in today’s rule.

As previously mentioned, today’s rule
sets forth two situations in which a
small MSWLF may qualify for an
exemption. The first situation is one in
which the MSWLF serves a community
that experiences an annual interruption
of three consecutive months of surface
transportation that prevents access to a
regional facility. This provision was
developed based on data submitted by
commenters from Alaska, where access
to some rural villages is restricted by
extreme winter climatic conditions.
Typically, surface transportation to and
from these villages is impossible three
months out of the year due to snow and
ice accumulation. Consequently, solid
waste may only be transported short
distances, for all practical purposes
prohibiting the use of regional facilities.

The second situation includes
MSWLFs that serve communities for
which there are no practicable waste
management alternatives and are
located in areas that annually receive 25
inches or less of precipitation. Long
distances between communities are
particularly common in the West and
often put the regionalization of waste
management beyond the practicable
capability of small communities, while
arid conditions reduce the likelihood of
ground-water contamination.

As used in this second situation, EPA
considers the term “practicable waste
management alternative” to mean
another landfill, transfer station,
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materials or resource recovery facility
that may serve as a reasonable
substitute for the MSWLF currently
employed for disposal. EPA encourages
owners/operators to employ their
knowledge of the universe of solid
waste management options currently
and potentially available when
evaluating the merits of available
practicable alternatives. Owners/
operators may also want to consider the
economic implications of long haul
distances. As an example, owners/
operators might want to consider how
much a community must increase its
percentage of total budget spent on solid
waste disposal to cover costs for waste
hauling to a regional facility. The
Agency believes that the determination
of what haul distances would be
considered unreasonable for a
community must be made considering
local or regional geographical and
climatic constraints.

For this second situation, EPA set the
25-inch cap on annual precipitation to
ensure that the exemption would be
available only to small MSWLFs where
the risk of ground-water contamination
isreduced because of lessened leachate
generation and slower contaminant
migration. In selecting a precipitation
cut-off, EPA considered comments on
the proposal, which used 40 inches of
precipitation as the cut-off for the
categorical approach to the design
criteria. All commenters suggested that
the Agency use a precipitation cut-off
less than 40 inches of rainfall per year.
EPA considered precipitation cut-off
values greater than 25 inches per year,
but rejected them because EPA believes
that the risk of ground-water
contamination is too great in these
areas. The Agency decided on 25 inches,
which represents the lower range of
commenters* suggestions and offers a
conservative number for determining the
availability of the exemption. In
addition, this number is generally
supported by landfill case studies
derived from State data. These data
indicate that little leachate is generated
in areas where the precipitation does
not exceed 25 inches annually, which
suggests that precipitation is an
indicator of the potential of a landfill to
contaminate ground water.

Today’s small MSWLF exemption
applies to new as well as existing small
MSWLFs. Because logistical barriers to
regionalization will not likely change
over time for many communities, EPA
believes that small communities will
have as much difficulty meeting the
compliance costs for their new MSWLFs
as for their existing facilities. However,
the Agency considered allowing waivers
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for new MSWLFs for only a limited
period of time (e.g., five years), but
rejected this option for two reasons.
First, Alaskan villages likely will always
have seasonal interruptions of surface
transportation. Second, many western
communities and Indian Tribes will
continue to be geographically isolated
and continue to face long haul distances
to regional facilities. The Agency does
recognize that in some instances the
practicability of regionalization will
change over time, improving as rural
areas develop and gain financial
resources.

The small community exemption in
today’s rule exempts qualifying small
MSWLFs from the design, ground-water
monitoring, and corrective action
requirements of today’s rule. The RIA
for this rule identified these
requirements as the biggest cost items of
the final rule for small MSWLFs. Small
MSWLFs will still have to comply with
the location standards, the operating
criteria, closure and post-closure care
requirements (excluding ground-water
monitoring), and the financial assurance
requirements appropriate to these
activities. The Agency believes that
even small MSWLFs should be subject
to these criteria because they are less
expensive (relative to other
requirements in today’s rule) procedures
that protect human health and the
environment.

EPA believes that exempting small
landfills from the ground-water
monitoring and corrective action
requirements of today’s rule comports
with the statute (i.e., section 4010 (c))
and the Congressional intent for a
number of reasons. First, to address
Congressional concern for ground-water
contamination, EPA has narrowly
drawn the exemption such that only
those small MSWLFs for which there is
no evidence of ground-water
contamination are eligible for the
exemption (in addition to one of the
other two criteria). Second, as stated
above, the exemption is a conditional
one such that the owner/operator is no
longer eligible for the exemption when
there is evidence of ground-water
contamination associated with the
facility. As such, the facility cannot
escape corrective action for known
releases. Third, the 25-inch cap on
annual precipitation contained in the
second criterion ensures that this
exemption will be limited to those small
MSWLFs where the risk of ground-water
contamination is considerably reduced.
Finally, both the surface transportation
difficulties and the “no practicable
waste management alternatives” criteria
for obtaining an exemption reflect the
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“practicable capabilities” evaluation
that the statutory language of section
4010(c) and the legislative history
indicate Congress intended EPA to
conduct when revising the criteria under
section 4004(a).

Small communities, including Indian
Tribes, whose small landfills do not
qualify for a waiver under today’s rule
should consider regionalization to
mitigate costs. Due to economies of
scale, small landfills operate at higher
cost per ton than larger, regional
facilities.

B. Regulatory Structure

Under the regulatory structure of the
proposed rule, approval by or
interaction with the State regulatory
agency by the owner or operator was
necessary for implementation of many
requirements of the revised Criteria. For
example, the proposed design criteria
required the owner or operator to design
the MSWLF to meet a design goal
established by the State. Also, the
closure criteria required the owner or
operator to close the MSWLF in
accordance with a closure plan
approved by the State. Although these
provisions did not propose an
alternative implementation scheme
where a State was unable or unwilling
to perform the necessary approvals or
establish particular standards such as
the design goal, the Agency anticipated
the limitations of an implementation
approach significantly reliant upon State
implementation. Under section X.D.l. of
the proposed rule preamble, the Agency
specifically requested comments on
“What is an appropriate and practical
EPA role if the States do not adopt and
implement the revised Criteria?” (53 FR
33383.)

The proposed rule did suggest an
alternative implementation scheme for
certain of the revised criteria. Many of
the proposed standards were “self-
implementing,” in that they could be
implemented directly by an owner or
operator without the supervision or
intervention of a State regulatory
authority. The self-implementing
provisions of the proposed rule were
discussed in section X.A.2. of the
proposal preamble in the context of a
discussion of a suggested two-stage
approach to effective dates whereby
“self-implementing” aspects of the
regulations would become effective in 6
to 12 months and those regulations
requiring the participation of a State
authority would become effective in 18
months. There the Agency listed the
self-implementing provisions of the rule
to include the “general operating criteria
such as the liquids management
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restrictions, the disease vector and
explosive gas controls, recordkeeping,
and closure and post-closure planning
requirements.” (53 FR 33382.)

In response to the two-stage effective
date proposal, the Agency received
many comments on the implementation
of the regulations, especially
commenters’ views of the capabilities of
State authorities to undertake the
responsibilities required by EPA’s
proposed implementation approach.
EPA received numerous comments from
States as well as owners and operators
of MSWLFs stating that 18 months was
not a sufficient period of time for States
to obtain the necessary statutory and
regulatory authorities necessary to
implement the rule as proposed.
According to these commenters, the
consequence of the 18-month effective
date would be widespread
noncompliance with the revised Criteria
and a backlog of permits and closure
and corrective action plans awaiting
State approval

For instance, citing the insufficiency
of the 18-month time period, one
industry commenter stated that: “once
the effective date ‘kicks in', States will
be confronted with not only issuing new
permits for new facilities but also
revisiting permits for facilities that will
continue to operate,” and added,
"obviously, States will not be able to
issue new or revised permits all at once
and will have to set priorities.” To
address this problem, this commenter
suggested a way in which to increase
the self-implementing nature of the rule,
the approach used by the Agency in
many of the proposed criteria, through
development of largely self-implemented
class permits.

Several State agency commenters
echoed this concern with the burden
placed upon State agencies under the
revised Criteria’s proposed
implementation approach. One State
agency commented: "It is unreasonable
to expect the States to have the
framework in place to approve the gas
detection system design and monitoring
plans, evaluate and approve the closure
plans, and approve the mechanisms
chosen for financial assurance within
eighteen months of the final rule.” Other
States commented that the resources
and expertise necessary to implement
the revised criteria far exceeded those
presently available to the State agencies
that would be responsible for
implementing the revised criteria under
the proposed rule.

EPA had proposed a uniform effective
date (except for ground water
monitoring) of 18 months. The Agency
received numerous comments from the
public which argued that this 18 month

effective date did not provide sufficient
time for either owners or operators of
MSWLFs to comply with the rule or for
states to adopt and implement permit
programs to ensure that owners or
operators do comply with the rule
provisions. EPA still believes that a
uniform effective date, except for
ground-water monitoring and financial
responsibility requirements, is an
important aspect of the rule’s
implementation. However, after closely
evaluating the comments received which
questioned the wisdom of imposing an
18 month effective date for most
provisions of the rule, EPA has decided
to extend the effective date by six
additional months. As a result, other
than for ground-water monitoring and
financial assurance requirements, all
provisions of the rule will become
effective 24 months after the rule is
published in the Federal Register.

The Agency is adopting a 24 months
effective date instead of the 18 month
period contained in the proposed rule

.for two reasons. First, owners and

operators and other commenters stated
that the 18 month period did not provide
sufficient time for facilities to have
sufficient capital and resources to
comply with the rule requirements. To
deal with these concerns, commenters
suggested that the rule become effective
in anywhere from 24 to 48 months from
the date of publication. EPA has decided
to provide an additional six months
before the rule becomes effective to
assure that owners and operators have
sufficient time to comply with the
extensive requirements contained in the
final rule. As explained elsewhere, EPA
has also decided that the ground-water
monitoring requirements will be phased
in over a five year period and that the
financial responsibility requirements
will become effective in 30 months.

Secondly, while RCRA section 4005(c)
requires states to adopt and implement
a permit program or other system of
prior approval within 18 months after
the revised landfill criteria are
promulgated, EPA recognizes that even
if states are able to meet that statutory
deadline the Agency will still need time
to evaluate and make a determination
as to the adequacy of the state permit
program in accordance with RCRA
section 40Q5(c){l)(C). Obtaining EPA’s
approval of a state permit program is an
important element in the implementation
of the revised Criteria because many of
the rule’s provisions are tied to whether
a state has a permit program which has
been approved by the Agency. Six
additional months will provide EPA
with time that may be necessary to
review the adequacy of state permit
programs.
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EPA also believes that it would be
unreasonable to require owners and
operators of MSWIJFs to comply with
newly revised State programs by the
same date that the States must have
adopted and implemented such
programs (i.e., 18 months). By extending
the effective date of the revised Criteria
by an additional six months, EPA
believes that owners and operators will
have adequate time to comply with
these new State programs.

At the same time, however, the
Agency believes it necessary, based
upon the significant comments
addressing the issue, to provide fora
means by which implementation of
revised, more protective Criteria can
occur within 24 months of today’s date.
As a result of the numerous comments
from both States and owners and
operators detailing the lack of State
resources for solid waste management
programs and the need for more time to
implement or revise State permitting
programs, the Agency determined that a
plan that relied solely on State oversight
or interaction with the State could not
assure the implementation of the revised
Criteria by the rule’s effective date. The
Agency also realized that without State
oversight, the regulations as proposed
could not be effectively implemented,
because they relied upon a standard
that must be developed by the State
(e.g., the design standard). In summary,
were the revised Criteria promulgated
as proposed, EPA determined that the
public would not be adequately assured
of the implementation of the revised
Criteria and the concomitant increases
in health and environmental protection
in States without approved programs.

In response to the above concerns, the
Agency has developed a final rule that
provides for effective implementation
not only in approved States, where State
oversight will be present, but also in
States without approved programs. For
approved States, today’s rule is based
on performance standards that allow
States to consider local conditions in
setting appropriate controls for
municipal landfills. This performance
standard approach preserves the
traditional State role in defining
appropriate standards to the greatest
extent possible, while having a
protective national standard.

Performance standards have been
incorporated throughout today's rule.
For example, the design criteria in
Section 258.40 provides that approved
States may approve landfill designs that
will ensure that the maximum
contaminant levels will be met at the
relevant point of compliance in ground
water. Under this approach, approved
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States may consider a wide range of
site-specific factors in determining the
appropriate design that meets the
performance standard. At sites where
ground water is vulnerable due to the
hydrogeologic conditions present, a
State may require a composite liner
system, similar to that required in
today’s rule for landfills located in
States without approved programs. On
the other hand, in areas where the
ground water is less vulnerable {e.g., in
arid areas), the State will likely
determine that a less comprehensive
design is fully protective of ground
water. In fact, under certain climatic and
hydrogeologic conditions, liner systems
may not be needed because the
hydrogeology at the site may provide
adequate protection of ground water.
The rule’s standard requires that an
approved State’s program be capable of
protecting ground water that is currently
used or reasonably expected to be used
for drinking water at the relevant point
of compliance. In determining the
appropriate mix of prevention and
remediation strategies to incorporate
into their programs. States are expected
to consider the use, value, and
vulnerability of potentially affected
ground-water resources, as well as the
social and economic values of these
resources, ensuring that the
environmental and public health
benefits of each dollar spent are
maximized. For landfills located where
ground water is currently used or
reasonably expected to be used for
drinking water, the performance
standard requires States to prevent
contamination from exceeding drinking
water standards. In selecting a program
to meet this rule’s performance
standard, an approved State may use
the rule’s specific comprehensive design;
or it may use any program it determines
would be capable of meeting the
performance standard. In short,
whenever a State develops a program to
deal with local conditions, the Federal
comprehensive design alternative would
have only the legal status of “guidance”
and would not be mandatory. EPA will
not require States to obtain a “waiver”
of the comprehensive design
requirement to obtain program approval.
States are provided substantial
flexibility to consider local site-specific
conditions in determining how to
address variable ground-water quality
or location. Far example, if ground
water is located several hundred feet
below a landfill, or the aquifer is
separated from the landfill by a
substantial impermeable layer, the State
inay determine that the comprehensive
liner design is not necessary to meet the

performance standard. The specific
criteria by which State programs wiH be
approved will be published in a separate
rule (the “State Implementation Rule”).
That rule will set forth specific
conditions where State flexibility is
appropriate.

As provided in section 4GG5(c)(1) (B),
within 38 months of the promulgation of
this rule, States must adopt and
implement a permit program or other
system of prior approval and conditions
that complies with the performance
standard announced today. As
discussed above, states need not adopt
the EPA comprehensive design
alternative, but may choose any design
or mix of designs that will secure
compliance with the rule's performance
standard.

In addition, under section
4005(c)(1)(C), EPA must determine
whether each State has developed an
adequate program to meet the
performance standard. As noted above,
in making this determination, EPA will
rely upon the specific criteria to be
published in the State Implementation
Rule. In order to ensure that States have
the necessary guidance to prepare their
submissions for EPA review, the Agency
will not require these submissions until
12 months following the promulgation of
the State Implementation Rule. Any
State submission received before the
expiration of this 12-month period will
be reviewed pursuant to EPA’s authority
under section 4005(c)(1)(C), but will not
be subject to section 4007(a). This 12-
month provision will be included in
EPA’s proposed State Implementation
Rule.

The Agency believes that some States
may want to seek early EPA
determination that their State programs
comply with the performance standard
announced today. For example, some
States have chosen to adopt strict
design standards similar to EPA’s
comprehensive design. EPA fully
expects that these State programs will
comply with today’s performance
standard irrespective of the specific
criteria to be developed in the State
Implementation Rule. Under these
circumstances, EPA expects to make
early determinations of State
compliance in order to expedite State
programs for which favorable EPA
determinations appear to be a mere
formality.

These early determinations, however,
should not be interpreted as implicit
guidelines, presumptions, or any other'
indication of the specific criteria that
EPA will use to evaluate State programs.
Nor will EPA, in developing the State
Implementation Rule, rely upon the
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standards of the State programs
represented in these early
determinations. States that have chosen
to adopt and implement programs that
go beyond the requirements of section
4005(c)(1)(B) are likely to be candidates
for early determinations, and do not
necessarily provide an appropriate
guide to the process that EPA will
ultimately use for making compliance
determinations under section
4005(c)(1)(C).

Unless and until EPA determines that
a State program is not adequate to
secure compliance with the performance
standard announced today, the State
will retain responsibility for
administering this Subtitle of the Act.

Today'’s rule also establishes
provisions that ensure effective and
protective implementation of this rule in
States without approved programs
where State oversight will not be
present. To address these situations, the
Agency has amended each standard
under the revised Criteria that required
State interaction under the proposed *
rule to make that standard self-
implementing. For example, the design
standard (8§ 258.40) contains in addition
to the performance standard described
above for approved States, a self-
implementing requirement for landfill
design in States without approved
programs. This requirement specifies in
these cases landfills must be designed
with a composite liner meeting certain
minimum specifications.

However, §258.40(e) provides a
backstop mechanism which will enable,
under certain conditions, owners or
operators to employ designs less
stringent than EPA’s comprehensive
design in the unlikely event that the
upcoming State Implementation Rule
has not been promulgated on schedule.
First, the owner or operator of such a
facility would need to obtain
concurrence from the State that the
specific design meets the general
performance standard set forth in
§ 258.40(a)il). The State would then
petition EPA to review its
determination. EPA has 30 days to
approve or disapprove the State’s
petition. Unless EPA determined within
30 days of such a petition that the
State’s determination was inadequate,
the alternative design would be deemed
to comply with the general performance
standard. States are encouraged to work
closely with the Regional Offices prior
to formal submittal of petitions. This
will allow the Agency to identify all
information needs and to work with the
State to resolve any difficult technical
issues. This will also serve to avoid
situations where the Agency would have
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to disapprove the petition because
insufficient information was provided.

Thus, as promulgated, every standard
in today’s rule may be implemented by
the owner or operator without State
oversight or participation where a State
program has not been developed. A self-
implementing approach has also been
incorporated into the revised Criteria for
the wetlands and unstable area location
restrictions, the daily cover
requirements, explosive gas control
requirements, the groundwater
monitoring and corrective action
provisions, the closure and post closure
care requirements, and the financial
assurance provisions.

EPA is promulgating self-
implementing standards because there
may be States which do not act to adopt
and implement an adequate program
within 24 months. In most States, EPA
does not expect this will be a problem.
Moreover, to facilitate the expeditious
preparation and approval of State
programs, the Agency as noted above,
will shortly propose a regulation
detailing the required elements of an
approvable State program. The next
section of today's preamble describes
the effort.

Despite the promulgation of self-
implementing standards in today's
rulemaking, EPA continues to believe
that requirements such as those
pertaining to landfill design, ground-
water monitoring, corrective action, and
closure should optimally be
implemented under the oversight of a
State implementing agency. Today’s rule
does not represent a shift away from the
longstanding Agency policy of requiring
regulatory oversight of such important
procedures. Rather, the inclusion of self-
implementing standards in today's rule
is a recognition that, due to resource
limitations, States may not have
adequate programs in place by the
effective date of the revised Criteria.
This scheme will insure that in States
that do not act to establish adequate
programs, human health and the
environment will be protected and the
Federal requirements will be
enforceable.

EPA recognizes that self-implemented
standards possess certain drawbacks.
First, self-implemented standards, such
as corrective action plans, may be
lacking in certain detail because they
lack the input of a qualified and trained
State regulatory official. Second,
without qualified State oversight,
owners and operators intent upon
circumventing the regulations may find
it easier to do so.

EPA has attempted to mitigate these
drawbacks as much as possible in
today'’s self-implementing standards.
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The final rule establishes, where
possible, specific self-implementing
requirements that are easy for the owner
and operator to interpret and citizens to
enforce through citizen suits. (For
example, the cover material
requirements of § 258.21 specify that
landfills must be covered with at least
six inches of earthen materials at the
end of each operating day, or more
frequent intervals if necessary to control
disease vectors, fires, odors, blowing
litter, and scavenging). This approach,
however, was not possible for certain
provisions, such as the number, spacing,
and location of ground-water wells,
where it was impossible for the Agency
to set uniform standards because the
appropriate approval was highly
dependent on site-specific conditions. In
these instances, the Agency has
established performance criteria that the
owner or operator must meet and, in
many cases, requires that the owner or
operator obtain third party certifications
that document the decisions made or
action taken to comply with the
performance criteria. This certification
must be placed in the operating record
and made available to the State upon
request. The Agency believes that to the
extent many of the functions performed
by the State under the proposed rule
were essentially technical in nature,
they may be performed by a third party
who is not necessarily employed by or
an agent of the State agency. EPA
believes that such third-party oversight
mitigates the danger of owners or
operators abusing the self-implementing
system. Finally, today’s final rule
requires the owner or operator to
provide an opportunity for public review
of potential corrective action remedies
and to notify the State of the selected
remedy.

C. Implementation and Enforcement

Another major issue EPA considered
in today’s rulemaking was the actual
implementation and enforcement of the
revised Criteria. This involves the
procedures by which EPA will
determine the adequacy of State
programs for implementation of the
Criteria, public participation in these
programs, and enforcement
considerations.

1. Procedures for State Program
Approval

As noted above, section 4005(c) of
RCRA requires that each State adopt
and implement, not later than 18 months
after promulgation of the revised
Criteria, “a permit program or other
system of prior approval and
conditions” (State permit program)
adequate to assure that each facility

that may receive HHW or SQG waste
will comply with the revised Criteria.
Under section 4005(c) the primary
responsibility for implementing and
enforcing the revised Criteria rests with
the States. EPA is required to
“determine whether each State has
developed an adequate program”
pursuant to section 4005(c).

EPA’s approach to State program
approval recognizes the traditional State
role in implementing landfill standards
and protecting groundwater. EPA fully
intends that States will maintain the
lead role in implementing this program.
EPA’s goal is for all States to apply for
and receive approval of their programs.
Under this rule States will have the
flexibility to tailor standards to meet
their state-specific conditions. The rule's
standard requires that an approved
State’s design be capable of protecting
ground water at the specified point of
compliance. In selecting a design to
meet this performance standard, an
approved State may adopt its own
performance standard, it may use the
rule’s specific liner design, or it may use
any design it determines would be
capable of preventing contamination of
ground water beyond the drinking water
standards. In short, whenever a State
develops a program to deal with local
conditions, the Federal liner design
alternative would have only the legal
status of "guidance” and would not be
mandatory. EPA will not require states
to obtain a “waiver” of the liner
requirement to obtain program approval.

EPA’s State program approval rule
will also set forth the Agency’s proposed
approach for implementing the revised
Criteria on Indian lands. EPA plans to
propose that Indian Tribes be eligible r
for permit program approval. The full
discussion of this issue and rationale for
EPA’s proposed approach will be
included in EPA’s proposed State
program approval rule.

2. Public Participation

The proposal did not specifically
require States to afford interested
citizens the opportunity for a public
hearing with respect to most of the
elements of today’s rule. (Consideration
of public concerns was proposed and
retained in today’s final rule, however,
in the context of corrective action
remedy selection.) Several commenters
criticized the proposal because it lacked
public participation requirements for
MSWLF permitting and closure plan
approval; they suggested that the
Agency require States to provide for
public participation in the
implementation of today’s rule. The
Agency believes that public
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participation is an important element in
the permitting of MSWLFs because it
affords the permit writer the opportunity
to solicit and consider the views of the
public when writing permits. Therefore,
the Agency intends to propose public
participation requirements for permitting
decisions in the State program approval
rule. Public participation in the State
regulation development process is
already required by the public
participation requirements contained in
40 CFR part 256.

3. Enforcement Considerations

States that adopt programs meeting
the Federal minimum Criteria may
enforce them in accordance with State
authorities. The preamble to the
proposed rule noted that EPA expected
the States to assume primary
responsibility for implementing and
enforcing the revised Criteria, consistent
with the solid waste management
framework established by the statute in
Subtitle D. One commenter expressed
concern that by allowing States to
enforce the revised Criteria there would
be variation in interpretation and
enforcement of the revised Criteria from
State to State. Thiscommenter
suggested that EPA assure uniformity in
theinterpretation and enforcement of
the revised Criteria.

EPA believes that variation in the
control applied to landfills in different
States is appropriate to account for site-
specific factors (e.g., hydrology,
precipitation). Therefore, today’s rule
sets performance standards that allow
consideration of site-specific conditions.
EPA agrees that while the Federal
standards are flexible to allow different
site-specific controls in different States,
the Federal performance standards
should be consistently interpreted from
State to State. To ensure that these
provisions are consistently interpreted,
EPA plans to develop technical guidance
for MSWLF owners and operators and
State regulatory officials to enhance
uniformity in interpretation of the
revised Criteria.

Citizens may seek enforcement of the
revised Criteria, independent of any
State enforcement program, by means of
citizen suits under section 7002 of
RCRA. Section 7002 provides that any
person may commence a civil action on
his own behalf against any person who
is alleged to be in violation ofany
permit, standard, regulation, condition,
requirement, prohibition, or order that
has become effective pursuant to RCRA.
Once the self-implementing criteria in
today’s rule become effective, they
constitute the basis for citizen
enforcement actions brought in Federal
court against facilities that fail to
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comply. It is important to note, however,
that today’s MSWLF Criteria offer
alternative regulatory approaches in
States with approved programs. For
example, an approved State may use a
performance standard in approving the
design of a landfill rather than rely on
the uniform liner standard m

§ 258.40(a)f2) ofthis rule. In approving
State programs, EPA will review and
explicitly approve the State’s design or
performance standard approach. In view
of this approval, EPA expects that
owners or operators in approved States
who use the State’s standard will he
found by federal courts to have
complied with the design requirements
in part 258.

Under section 505 of the CWA, any
person may commence a civil action
against any person alleged to be in
violation of an effluent standard or
limitation under the CWA. “Effluent
standard or limitation” is defined to
include a regulation under section 405(d)
of the CWA. (Section 505(f), 33 U.S.C.
1365(f).) Because the part 258 Criteria
are also standards for sewage sludge
use and disposal promulgated under
section 405(d) of the CWA, citizen
enforcement action in Federal court is
authorized against non-complying
facilities accepting sewage sludge.

EPA invited public comment on the
overall role of EPA enforcement under
subtitle D, the proper elements of an
enforcement policy for ensuring
compliance with the revised Criteria,
and strategies for targeting MSWLFs
that pose the greatest threat to human
health and the environment The Agency
received one comment on the issue of
Federal enforcement of the revised
Criteria. This commenter noted that the
legislative history of section 4005(c), the
section authorizing EPA to enforce
compliance with the revised Criteria,
reflected Congressional concern with
the poor record of State implementation
of the original provisions of subtitle D.
This commenter suggested that the
continuing inadequacy of State solid
waste program implementation and
enforcement, as noted in EPA’s own
1988 Report to Congress, argues for a
vigorous Federal enforcement role. EPA
agrees with the commenter that
Congress intended EPA to enforce the
revised Criteria in States that have an
inadequate permit program. However,
the statute is clear that EPA has no
enforcement authority under section
4005 in approved States. EPA does,
however, retain authority under section
7003 for imminent hazards.

Commenters also questioned whether
EPA has authority to enforce the revised
Criteria on Indian lands within a State
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without an approved permit program.
This issue will be addressed in the State
program approval rulemaking discussed
earlier in this preamble.

D. Ground-WaterPolicy

Another issue EPA had to address in
developing today's rule was its ground-
water protection policy. This involves
the role of ground-water resource
evaluation in implementing the revised
Criteria as well as additional controls
imposed by State wellhead protection
programs developed pursuant to the
Safe Drinking Water Act.

1. Differential Protection of Ground-
Water

Resource value refers to the current
and future importance of ground water
as a water supply and as an ecological
resource. Highly saline ground water or
ground water with very low yield may
have a low resource value. Pristine
ground water or ground water in high
demand that cannot easily be replaced
or restored similarly may have a high
resource value. As EPA was developing
the framework for the revised Criteria,
the Agency considered at length the
subject of differential protection of
ground water based on its resource
value. Specifically, EPA considered
applying different federal engineering
controls, monitoring, and corrective
action requirements according to the
resource value of the ground water.

In 1984 EPA issued the Ground-Water
Protection Strategy, which established
the concept of differential protection of
ground water depending on its resource
value. Accordingly, three classes of
ground water were identified. Class |
ground waters are defined as special
ground waters that are highly vulnerable
to contamination and that are either
irreplaceable sources of drinking water
or are ecologically vital. Class Il ground
waters are defined as current and
potential sources of drinking water and
those having other beneficial uses. Class
111 ground waters are defined as heavily
saline ground water or ground water
otherwise contaminated beyond the
level allowing cleanup through methods
commonly used by public water supply
treatments. In 1991, EPA issued its
Ground Water Task Force Report whicn
confirms the role of States in devising
ground-water protection strategies to
meet State-specific needs. In devising
their solid waste programs, States are
expected to use ground-water
classification and resource evaluations
in making their State decisions.

The Agency’s Ground-Water
Protection Strategy and the concept of
differential protection of ground water is
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incorporated throughout today’s rule.
After the effective date and prior to
State program approval, this rule
requires the use of a specific design in
all environmental settings. Following
State approval, the rule provides States
the flexibility to consider the resource
value of ground water in determining
appropriate landfill design, ground-
water monitoring, and corrective action
requirements. For example, today’s rule
allows States to approve less stringent
landfill designs based on the quality of
ground water, in addition to other
factors. The performance standard for
landfill design requires that landfills be
designed to meet drinking water
standards at a relevant point of
compliance in ground water. Approved
States may consider the quality of
ground water, including whether the
ground water is currently used or
reasonably expected to be used as
drinking water, in setting a relevant
point of compliance. By establishing the
relevent point of compliance further
from the landfill in cases where the
ground water is not reasonably
expected to be used for drinking water,
an approved State may allow less
stringent landfill designs.

Subpart D of today's rule specifies
that the relevant point of compliance
may be up to 150 meters from the.
boundary of the landfill and must be on
land owned by the owner of the landfill.
However, the Agency is currently
examining this issue as part of the
Agency’s subtitle C corrective action
rule and if changes are made» they will
be incorporated into this rule.

Differential protection also is built
into today’s corrective action
requirements. Today’s rule allows an
approved State to determine that
remediation of a release of an appendix
Il constituent is not necessary in
situations where the MSWLF is located
over an aquifer that is not currently or
reasonably expected to be a source of
drinking water, and that is not
interconnected with waters to which the
hazardous constituents are migrating or
are likely to migrate in a
concentration(s) that would exceed the
ground-water protection standards
established under § 258.55(h).
Furthermore, today’s rule allows the
owner or Operator to consider the value
of ground-water in setting the schedule
for initiating and completing corrective
action. For example, a tighter schedule
may be set for initiating and completing
remedial activities for ground water of
higher resource value than for ground
water of lower resource value.

Today'’s rule also incorporates ground-
water quality as a factor to be used by

approved States in setting the phase-in
schedule for ground-water monitoring.
EPA also is requiring that the frequency
of ground-water monitoring be specified
by an approved State based on site®
specific factors, including the resource
value of the ground water. This
approach, however, would not allow
complete exemptions from ground-water
monitoring for facilities located over low
value ground water. Even though today’s
rule allows an approved State to waive
the cleanup of a particular appendix Il
constituent in certain low value ground
waters, the Agency believes that at least
minimal ground-water monitoring is
necessary at all MSWLFs (with the
narrowly defined exception of small
landfills discussed above) to evaluate
the performance of facility design and
operation and to identify potential
threats to human health and the
environment. Furthermore, HSWA
specifically provides that the revised
Criteria should require ground-water
monitoring as necessary to detect
contamination at facilities that may
receive HHW or SQG waste.

Finally, EPA believes ground-water
resource value already plays an
important role in local and State
decisions regarding the siting of
MSWLFs. In this rule EPA has not
established Federal siting Criteria
specifically based on resource value
because EPA believes that, due to the
number and nature of MSWLFs
regulated under Subtitle D of RCRA,
resource value considerations in
MSWLEF siting are more appropriately
made at the State and local levels.

2. Well Head Protection Programs

Section 1428 of the Safe Drinking
Water Act (SDWA) contains
requirements for the development and
implementation of State wellhead
protection (WHP) programs to protect
wells and wellfields that are used, or
may be used, to provide drinking water
to public water systems. Under section
1428, each State is to adopt and submit
to EPA for approval a WHP program
that, at a minimum:

(1) Specifies the duties of State
agencies, local governments, and public
water systems in the development and
implementation of the WHP program;

(2) For each wellhead, determines the
wellhead protection area (WHPA), as
defined in section 1428(e) of SDWA,
based on all reasonably available
hydrogeologic information on ground-
water flow, recharge, and discharge and
other information the State deems
necessary to adequately determine the
WHPA,;

(3) Identifies within each WHPA all
potential human sources of
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contaminants that may have any
adverse health effects;

(4) Describes provisions for technical
assistance, financial assistance,
implementation of control measures,
and education, training, and
demonstration projects to protect the
water supply within WHPAs from such
contaminants;

(5) Includes contingency plans for the
location and provision of alternate
drinking water supplies for each public
Water system in the event of well or
wellfield contamination by such
contaminants;

(6) Requires that consideration be
given to all potential sources of human
contamination within the expected
wellhead area of a new water well that
serves a public water system; and

(7) Requires public participation in
developing the WHP program.

EPA believes that today’s rule
complements the resource protection
goals of State wellhead protection
programs. The specific criteria for the
location and monitoring of MSWLFs in
this rule will help protect ground waters
used by public water systems. Under an
EPA-approved State WHP program, the
State may impose more stringent or
additional controls and requirements for
MSWLFs than are included in today’s
rule. Any owner or operator of a
MSWLF, in addition to meeting the
requirements under today’s rule, must
also be in compliance with the State’s
WHP program. Therefore, meeting the
requirements of this rule alone will not
ensure that an owner or operator of an
MSWLF is in compliance with a State’s
WHP program.

E. Issues Pertaining to Sewage Sludge

As noted above, today’s rulemaking
fulfills a portion of the CWA section
405(d) mandate that EPA promulgate
regulations governing the use and
disposal of sewage sludge. For this
reason, the part 258 Criteria for
MSWLFs are jointly promulgated under
CWA and RCRA authorities and apply
to all MSWLFs in which sewage sludge
is co-disposed with household wastes.
EPA believes today’s rulemaking fully
addresses this widely-used sewage
sludge disposal practice.

The Agency received comments on
two general issues pertaining to sewage
sludge—pollutant limits for sewage
sludge and removal credits. The
preamble discussion below addresses
these issues and presents the Agency’s
general rationale for using Part 258 to
regulate sewage sludge disposal in
MSWLFs.
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1. Pollutant Limits for Sewage Sludge

In choosing to regulate sewage sludge
disposal in MSWLFs by the part 258
Criteria, EPA decided not to establish
pollutantspecific, numerical criteria for
each toxic pollutant of concern in the
sewage sludge for this sludge disposal
practice. This decision is consistent with
CWA section 405(d)(3), which permits
EPA to promulgate alternative standards
for protection of public health and the
environment where EPA determines it is
not feasible to prescribe numerical
limits for pollutants of concern.
Congress clearly recognized that
circumstances would arise where it
would not be technically feasible or
scientifically justifiable for EPA to
prescribe numerical limits for pollutants
in sludge for certain sludge use and
disposal practices.

EPA concluded itwas not technically
feasible to develop specific numeric
limitations for pollutants in sewage
sludge that are co-disposed with
municipal solid waste for the following
reasons. In developing numerical
limitations for specific pollutants for the
February 6,1989 sewage sludge rule,
EPA assessed risk to human health and
the environment associated with
individual pollutants when used or
disposed in five different ways
(incineration, land application,
distribution and marketing, disposal in
surface disposal units or disposal in
sludge-only landfills). For its
assessment, EPA relied on detailed
mathematic models to simulate the
movement of pollutants through the
environment to environmental endpoints
at potential risk from these use and
disposal methods. A full discussion of
this process is found in the proposal at
54 FR 5764—8. However, EPA cannot
use its current models to describe the
movement of sewage sludge pollutants
from a co-disposal facility because of
significant scientific uncertainties that
confound any modelling effort.

The same mathematical processes
used to model pollutant movement from
a sludge-only facility cannot be used to
establish numerical limitations for the
pollutants in sewage sludge that is
disposed of with municipal solid waste.
The primary reason for this is chemical
interaction between the pollutants in
sewage sludge and those in municipal
solid waste when disposed together in a
landfill. The decomposition of garbage
in the landfill results in the production
of water-soluble, organic fatty acids
(acetic, propionic and butyric) that
promote the leaching of metals and
other substances from the garbage.
Sewage sludge, however, slows this
process down, the sludge matrix acting

to bind metals in insoluble form,
significantly reducing their potential for
leaching from the landfill.
Understanding of this phenomenon is
still preliminary and at this juncture, the
Agency cannot measure the extent to
which sewage sludge reduces the
mobility of metals in landfills. Until it
has some scientific basis for quantifying
this process, the Agency cannot
calculate appropriate limitations for the
pollutants in the sludge that is disposed
of in the landfill. Compounding the
difficulty is the absence of data that
would form the basis for conclusion
about typical levels of organics and
metals in garbage in order to select
appropriate parameters for these
components of any model. Sludge
represents only about five percent of the
volume of the total mass being disposed
of in the landfill. Without knowledge
about the character of the municipal
solid waste component to potential
leaching, it is impossible to calculate
limitations for the sludge pollutants.
Because of the interactive effect, it
would not be scientifically defensible
simply to apportion some percentage of
the pollutants to the sludge contribution.

While EPA decided that numerical
limitations for co-disposed sewage
sludge were not feasible, the Agency
determined that the design standards
applicable to MSWLFs were adequate to
protect human health and the
environment. The design and
engineering standards will prevent the
migration of harmful pollutants from the
waste leachate. Further, the rule
prescribes corrective measures in the
event of migration of pollutants. In these
circumstances, EPA concluded that
these requirements met the protection
standard of section 405.

2. Removal Credits

Many industrial facilities discharge
large quantities of pollutants to POTWs,
where their wastes mix with
wastewater from other industrial
facilities, domestic wastes from private
residences and run-off from various
sources prior to treatment and discharge
by the POTW. Industrial discharges
frequently contain pollutants that are
generally not removed as effectively by
POTWs as by the industries themselves.

The introduction of pollutants to a
POTW from industrial dischargers
potentially poses several problems. The
discharges may interfere with a POTW’s
operation, resulting in inadequate
treatment of domestic wastes and
sewage. Pollutants may pass through the
POTW into navigable waters if they are
inadequately treated. Finally, even if
partially or fully treated by the POTW
and removed from the POTW
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wastestream prior to discharge, these
pollutants may settle in and
contaminate the sludges produced by a
POTW, causing a sludge disposal
problem.

In order to prevent these potential
problems, Congress has directed EPA in
sections 307(b)-(d) of the CWA (33
U.S.C. 1317(b)—d)) to establish
pretreatment standards to “prevent the
discharge of any pollutants through
(POTWs), which pollutant interferes
with, passes through, or otherwise is
incompatible with such works.” (33
U.S.C. 1317(b).) Pretreatment standards
limit the amount of a pollutant that
facilities in an industrial category may
introduce into a POTW. (Section 307(d),
33 U.S.C. 1317(d).):

Congress recognized that in certain
situations POTWs could provide some
or all of the treatment of an industrial
user’s waste stream that would be
required pursuant to the pretreatment
standards. Consequently, Congress
established a discretionary program for
POTWs to grant “removal credits” to
the indirect discharger, (33 U.S.C.
1317(b).) The credit, in the form of a less
stringent pretreatment standard, allows
an increased amount of pollutants to
flow from the indirect discharger’s plant
to the POTW.

Section 307(b) of the CWA establishes
a three-part test for obtaining removal
credit authority. Removal credits may be
awarded only if (1) the POTW “removes
all or any part of such toxic pollutant,”
(2) the POTW'’s ultimate discharge
would “not violate that effluent
limitation or standard which would be
applicable to such toxic pollutant if it
were discharged by such source other
than through a POTW, and does not
prevent sludge use or disposal by such
(POTW) in accordance with section
(405). . (Section 307(b), 33 U.S.C.
1317b.)

EPA has promulgated removal credit
regulations in 40 CFR part 403. On April
30,1986, the United States Court of
Appeals for the Third Circuit
invalidated certain portion of the then-
effective removal credit regulations.
NRDC v. EPA, 790 F.2d 289, 292 (3rd Cir.
1986), cert. denied, 107 S.Ct. 1285 (1987).
Among other determinations, the Third
Circuit held that, under section 307(b),
EPA may not authorize any POTW to
grant removal credits to any indirect
discharger until EPA promulgates the
comprehensive regulations addressing
sewage sludge required by section 405 of
the CWA. NRDC v. EPA, 790 F.2d 289,
292 (3rd Cir. 1986).

Congress made this prohibition
explicit in the Water Quality Act of 1987
(WQA). While temporarily staying the
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effect of the Third Circuit's decision
until August 31,1987, section 406(e) of
the WQA provides that, after that date,
EPA shall not authorize any other
removal credits until EPA issues the
sewage sludge use and disposal
regulations required by CWA section
405(d)(2)(a)(ti).

EPA considers the part 258 regulations
promulgated today to respond
adequately to the Third Circuit’s
decision and section 406(e) of the WQA
in the case of POTWs that dispose of all
their sewage sludge through co-disposal
in MSWLFs. These regulations
comprehensively regulate this sludge
disposal method. Consequently, the
POTWs that dispose of all their sludge
in co-disposal MSWLFs may apply to
EPA for removal credits authority after
the effective date of today’s rule. EPA
may grant such authority to any POTW
that complies with the procedural and
substantive requirements of the removal
credits regulations.

Section 403.7(a)(3) of EPA’s removal
credits regulations provides that a
POTW may be authorized to grant
removal credits only if “the granting of
removal credits will not cause the
POTW to violate the local. State, and
Federal sludge requirements which
apply to the sludge management method
chosen by the POTW.” “Sludge
requirements” are defined in 40 CFR
403.7(a)(1)(H) to include regulatory
requirements under section 405 of the
CWA. In the case of sludge co-disposed
with municipal solid waste, these
requirements are spelled out in today’s
rule.

As previously stated, today’s rule
satisfies CWA section 405 requirements
through a combination of design and
operational criteria in association with
monitoring wells and corrective action
in the effect of failure. However, in
consideration of the practicable
capability of facilities to implement the
requirements in the rule, the part 258
rule allows MSWLFs to phase in
compliance with certain requirements.
Thus, while the MSWLFs must comply
with most of today’s requirements
within 24 months of publication, a
MSWLF has 30 months to meet the
financial responsibility requirements
and up to five years after the publication
date of today'’s rule to comply with the
rule’s groundwater monitoring
provisions. Consequently, it is likely that
some POTWs will, during the phase-in
period, send sewage sludge to MSWLFs
that have not yet implemented some of
the substantive requirements of the rule.
While such a phase-in is appropriate for
MSWLFs, EPA has determined that
POTWs should not be authorized to

grant removal credits until the MSWLF
to which the POTW sends its sludge is
in compliance with ail the part 258
requirements.

The statutory scheme of section 307(b)
requires sludge use and disposal
standards under section 405 before EPA
may authorize removal credits. These
standards are the predicate to a
determination that an indirect discharge
to'a POTW is not preventing disposal in
accordance with these standards as
required by section 307(b). But the mere
publication of standards does not entitle
a POTW to removal credit
authorization. EPA’s conclusion that
today’s rule protects public health and
the environment against reasonably
anticipated adverse effects—the
statutory standard of section 405 of the
CWA—is based on the assumption that
all the part 258 requirements are in
place. Consequently, removal credits are
not authorized before the statutory
protective level is implemented. As
Senator Stafford, one of the sponsors of
the Water Quality Act of 1987 has
pointed out (132 Cong. Rec. S 16427,
daily ed, Oct. 16,1986);

* * * Congress intended the existence erf
sludge regulations, and compliance with
those regulations, to be a precondition to the
granting of removal credits.

Therefore, under today'’s rule, hr order to
obtain removal credits authority, the
POTW must send its sludge to an
MSWLF that has in place all of today’s
requirements.

Thus, any co-disposal POTW seeking
to obtain removal credits authority must
demonstrate that it is disposing of its
sewage sludge in an MSWLF that meets
all the substantive requirements
specified today, including all financial
responsibility, ground water monitoring,
and corrective action requirements.
During the period when an MSWLF is
phasing into compliance with the
substantive part 258 requirements, a
POTW relying on such a facility could
not obtain authorization to grant,
removal credits.

It should be noted that while it is the
POTW:’s responsibility to demonstrate
the MSWLFs compliance with part 258,
such a demonstration may include a
statement from the State or regulatory
authority certifying that the MSWLF has
implemented all part 258 requirements,2

* On February 0,. 1989, EPA proposed standards
(to be codified at 40 CFR part 503) for sewage
sludge use and disposal undersection 405 of the
Clean Water Act, 33 U.S.C. 1365. 54 FR 5745.
Specific standards were not proposed for sewage
sludge disposed in MSWLFs. Rather, the proposal
explained thatco-disposed sludge would be
regulated under the part 258 criteria that would
include requirements for the disposal of sewage
sludge in an MSWLF. In the part 503 standards, the
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including remedial requirements where
the need for remediation has been
triggered. Removal credits regulations
do not preclude an industrial user or
other interested party from assisting in
preparing and presenting the
information required in the POTW'’s
application for removal credits
authorization. (40 CFR 403.7(e)(7)).

V. Summary of Amendments to Part 257

Today'’s final rule specifies
amendments to 40 CFR part 257 that
include conforming changes to part 257
that make it consistent with the
proposed part 258, including an update
to the maximum contaminant levels
listed in appendix | of part 257. This
section describes these amendments
and the Agency’s response to major
comments received on the proposal.

A. Conforming Changes to Part 257

Today'’s action adds municipal solid
waste landfills to the list of exceptions
to the part 257 Criteria contained in
§ 257.1(c). Because MSWLFs will now
be covered by the part 258 Criteria, they
are no longer subject to the part 257
Criteria that are generally applicable to
solid waste disposal facilities and
practices. The part 257 Criteria are
otherwise unchanged with respect to
their applicability, and remain in effect
for all other facilities and practices.

Today'’s rule also amends part 257 to
include definitions of the types of solid
waste disposal facilities regulated by
the part 257 Criteria: Landfills, surface
impoundments, land application units,
and waste piles. These new definitions
clarify that these types of solid waste
disposal facilities are subject to part 257.

Finally, today’s action makes certain
conforming changes to § 257.3-4, which
currently specifies that a facility or
practice shall not contaminate
underground drinking water sources
beyond the solid waste boundary. For
purposes of this requirement,
contamination is defined as
concentrations of substances exceeding
maximum contaminant levels, contained
in appendix | to part 257, developed by
EPA under section 1412 of the Safe
Drinking Water Act. Today’s action
revises appendix | to incorporate
additional MCLs established by EPA.
Pursuant to the 1986 amendments to the
SDWA, EPA is in the process of
promulgating more MCLs. Part 257 will
be revised again in conjunction with
promulgation of these new MCLs. This

Agency proposed and requested comment on a
requirement that co-disposing POTWs send their
sludge to State-permitted MSWLFs.
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same approach will be used to update
the MCLs used today in part 258.

Today'’s rule (both part 257 and part
258} uses the current Maximum
Contaminant Level for lead of 50 ppb.
The Agency recognizes that today’s rule
does not incorporate changes to the lead
MCL established by EPA in a recently
promulgated drinking water regulation
(56 FR 26460; June 7,1991). This
regulation rescinds the current MCL of
50 ppb for lead as of November 9,1992,
and establishes a technology-based
treatment standard. It does not establish
a new MCL for lead. The Agency is
currently evaluating how to incorporate
this recent change in this and other
Agency rules that use the current lead
MCL of 50 ppb. EPA will propose
necessary changes to today’s rule once
this evaluation is completed.

B. Notification and Exposure
Information Requirements

The proposed amendments to part 257
(53 FR 33328; August 30,1988) included a
notification and exposure information
requirement for certain solid waste
disposal facilities. Under this proposed
requirement, EPA intended to obtain
notification and exposure information
from a set of industrial solid waste
disposal facilities that are of concern,
including: Industrial landfills, surface
impoundments, land application units,
waste piles, and construction/
demolition waste landfills. For reasons
set forth below, EPA intends to proceed
immediately with an alternative
information gathering strategy that more
clearly defines potential problems by
seeking more useful information than
was proposed in the notification
requirement. The Agency is currently
developing the components of that
strategy. It may include, for example: An
industry-wide statistical survey that will
help set priorities for government action.
EPA will pursue this information
gathering strategy in lieu of the
proposed notification requirement.

These facilities are of concern to the
Agency because they represent a large
and diverse set of solid waste disposal
facilities that may receive quantities of
small quantity generator and household
hazardous waste, and some may pose a
threat to human health and the
environment. Evaluation of the potential
threats at these facilities is further
compounded because of limited facility
design and monitoring criteria. The
scope of the industrial nonhazardous
waste problem is discussed in more
detail in EPA’s 1988 Report to Congress
on Solid Waste Disposal in the United
States.

The information that EPA proposed to
require from these facilities in the

notification consisted of two parts,
including:

(1) A one-time notification that
solicited information about facility
owners, locations, amounts and types of
wastes handled, and waste disposal
practices applicable to existing
facilities, and

(2) Exposure information indicating
the number of households located within
one mile of the facility and the number
or ground-water monitoring wells at the
facility.

The notification requirement was to
be a preliminary step in assembling
information that would enable EPA to
identify the imiverse of facilities, and at
the same time serve to remind the
owners and operators of industrial solid
waste disposal facilities that they are
still subject to the existing part 257
criteria. The results of the notification
requirements would also be used to
design subsequent more specific
information collection strategies for the
development of any future program
actions covering these facilities.

The notification and exposure
information requirements were intended
to update and supplement information
that EPA had previously collected on the
identity of facilities and their waste
management practices. For example, in
1987 EPA conducted a stratified survey
of 18,051 establishments from 17
different standard industrial categories
(SICs), (see draft EPA report, Screening
Survey of Industrial Subtitle D
Establishments, available in the RCRA
docket). This survey was based on
information obtained from Dun’s
Marketing, Inc., which included
establishment name, location, SIC
codes, and other financial information.
The result of this survey provided EPA
with national and industry-specific
estimates on:

= The number of establishments that
manage industrial subtitle D waste on
site;

= The number of establishments that
manage subtitle D waste on site in
landfills, surface impoundments, land
application units, and waste piles;

= The number of landfills, surface
impoundments, land application units,
and waste piles used to manage
industrial subtitle D waste; and

= The quantity of industrial Subtitle D
waste managed on site in land-based
waste management units.

EPA estimated that 72,400
establishments managed about 7 billion
metric tons of industrial solid waste in
1985, and an estimated 20 percent of
12,000 establishments used at least one
type of land-based waste disposal unit
to manage waste. Further, about 99
percent of the industrial solid waste is
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generated and managed on site by
facilities within the 17 SICs surveyed.

In its Report to Congress (Ref. 1), EPA
stated its belief that, based on the
information EPA collected to date,
industrial hazardous waste facilities as
a class may pose a threat to human
health and the environment. However,
additional information would be needed
to evaluate the nature and extent of that
threat. In the proposal, EPA proposed to
begin the process of collecting
additional information on these facilities
by first establishing a baseline facility
inventory through the proposed facility
notification requirement. The
notification was planned as a first step
in an information collection process.
EPA would use information received
from the notification requirement to
update and supplement facility
inventory data that were already
available to EPA to more accurately
define the size of the nonhazardous
waste management facility universe.
The inventory would aid EPA in
targeting categories of facilities for more
detailed information collection that may
be needed for the development of future
waste management or other Agency
program actions.

As a result of public comments on the
proposed notification requirement, and
additional information that has become
available since the proposed
rulemaking, EPA has changed its
thinking on how best to collect needed
information to characterize problems
and set priorities for addressing this
diverse universe of waste handlers.
Some commenters argued that, because
of the diverse nature of industrial solid
waste, more detailed information about
the physical and chemical
characteristics of the waste would be
needed to assess potential risks and
support any development of waste
management guidelines, than was
present on the proposed notification
form. More detailed information might
include specific data on hazardous
constituents contained in the waste,
disposal facility size and location,
ground-water monitoring information,
and other detailed facility-specific
information. The Agency agrees with the
commenters arguments concerning the
scope of data elements necessary.

In addition to this information, the
General Accounting Office (GAO)
completed a recent report 3 (Ref. 10) that

8 GAO examined ground-water monitoring data
from 112 industrial solid waste disposal facilities in
California and New Jersey. State officials reported
that 68 (61 percent) of the 112 facilities studied
indicated ground-water contamination (i.e.,
constituents at levels above the State's standards or

Continued
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confirmed the assessment of
environmental threats made earlier by
EPA in its Report to Congress (Ref. 1).
This GAO report further emphasizes
these findings using the results of an
analysis of a study of 112 facilities in
two states.

EPA believes the public comments
received on the proposed notification,
together with EPA.ra earlier findings
concerning, health threats and the
findings in GAO’s report, provide a
compelling case to move forward more
expeditiously than was previously
proposed toward a more comprehensive
information collection strategy to better
understand the risks posed by these
facilities and to assess the need for any
future program actions by the Agency.

EPA believes that, while the
notification requirement proposed in the
1988 proposal would provide EPA with
better information than it currently has
on the baseline inventory of facilities, it
would not provide sufficient information
needed to characterize potential
problems and evaluate the need for
future Agency action. Further, the time
and resources required to complete this
notification process would delay EPA*s
ability to accelerate a more detailed
information collection effort for
industrial nonhazardous waste
management facilities. EPA would have
to expand the notification requirements
significantly to gather data that are
believed to be needed.

Instead of expanding the data
requirements of the notification, the
Agency has, therefore, chosen to
eliminate the notification and exposure
information requirements in § 257.5 of
today’s final rule in order to move

prescribed limits.) At 32 [29 percent) of the 112
facilities, the known or suspected source of ground-
water contamination was an industrial landfill,
surface impoundment, or construction/demolition
debris landfill.

forward expeditiously on a more
comprehensive information collection
effort. As mentioned in the introduction
to this section, the elements under
consideration include:

—An industry-wide statistical survey
that will help set priorities for
government action

—Facility specific case studies to better
understand facility operations, waste
generation and waste management
practices, and

—An understanding of State program
requirements and accomplishments,
since States will undoubtedly remain
the front-line government agencies in
day to day environmental
management.

EPA anticipates that this approach
‘will provide the Agency with the
flexibility and capability to better
understand the specific relative health
and environmental risks posed by the
broad range of facilities and wastes
under study.

VI. Summary of Part 258

The following is a summary of each
subpart of part 258. A detailed
discussion of major comments received
on each subpart of the proposal and the
Agency’s response to these comments is
contained in Appendices B~H.

A. SubpartA—General

Subpart A contains the purpose,
scope, applicability, and effective date
of part 258 (§ 258.1). It provides
definitions necessary for die proper
interpretation of the rule (§ 258.2), and
indicates that there are other Federal
laws and regulations with which an
owner or operator of a MSVVLF must
comply (8§ 258.3).

The purpose of part 258 is to establish
minimum national criteria for municipal
solid waste landfills, including MSWLFs
used for sludge disposal and disposal of
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nonhazardous municipal waste
combustion (MWC) ash (whether the
ash is eo-disposed or disposed of in an
ash monofill). Part 258 sets forth
minimum national criteria for the
location, design, operation, cleanup, and
closure of MSWLF units. The rule
provides that States will have flexibility
in implementing these criteria, where
States wish to run the program. A
MSWLF unit that does not meet the part
258 Criteria will be considered to be
engaged in the practice of “open
dumping” in violation of section 4005 of
RCRA. MSWLF units that receive
sewage sludge and fail to satisfy these
criteria will be deemed to be in violation
of sections 309 and 405(e) of the Clean
Water Act.

Figure 1 depicts the decisionmaking
process that owners and operators of
MSWLF units should use to determine
the applicability of part 258
requirements to MSWLF units. As
indicated in the figure, the Criteria do
not apply to owners and operators of
MSWLFs that have stopped receiving
waste prior to October 9,1991 (see
§ 258.1(c)). Owners and operators of
MSWLFs that stop receiving waste
between October 9,1991 and October 9,
1993 are exempt from all of the
requirements of part 258 except the final
cover requirements cited in § 258.1(d).
Finally, MSWLFs that receive waste on
or after the effective date of today’s rule
October 9,1993 must comply with all
provisions of part 258 on the effective
date with two exceptions. They are (1)
the ground-water monitoring provisions
of subpart E, which are phased in over a
five-year period beginning on the date of
publication of today’s Rule, and (2) the
financial responsibility provisions of
subpart G, which are effective 30
months after the date of publication of
today’s Rule.

BILLING CODE 6560-50-M
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Figure 1
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R Subport B—Location Restrictions

Subpart B of today’s rule establishes
six location restrictions applicable to
MSWIJF units. As shown in Figure 2,

certain of these location restrictions are
applicable to existing units. All of
today’s location restrictions require the
owner or operator to demonstrate that
they meet the specific criteria. The
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owner or operator must place these
demonstrations in the operating record
and notify the State Director.
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Which Location Restrictions Apply to my MSWLF?

Existirfa Units

1. Airports
2. Floodplains

3. Unstable Areas
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Figure 2

New Units and
Lateral Expansions

1. Airports

2.

3.

Floodplains

Unstable Areas
Wetlands

Seismic Impact Zones

Fault Areas
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1. Section 258.10 Airport Safety

Under today’s rule, owners or
operators of new MSWLF units, existing
MSWLF units, and lateral expansions
located within 10,000 feet (3,048 meters)
of any airport runway end used by
turbojet aircraft or within 5,000 feet
(1,524 meters) of any airport runway end
used only by piston-type aircraft must
demonstrate that the unit does not pose
a bird hazard to aircraft. The owner or
operator must notify the State Director
(as with all of today’s demonstrations)
that the demonstration has been placed
in the operating record.

In addition, today's rule requires that
owners or operators proposing new
MSWLF units or lateral expansions
within a five-mile radius of any airport
runway end used by turbojet or piston-
type aircraft must notify the affected
airport and the appropriate Federal
Aviation Administration (FAA) office.
This procedural requirement is
consistent with existing FAA Order
5200.5A.

2. Section 258.11 Floodplains

The floodplain provision applies to
new MSWLF units, lateral expansions,
and existing MSWLF units located in
100-year floodplains. These MSWLF
units may not restrict the flow of the
100-year flood, reduce the temporary
water storage capacity of the floodplain,
or result in the washout of solid waste
so as to pose a hazard to human health
or the environment.

3. Section 258.12 Wetlands

Today’s wetland provisions apply
only to new units and lateral expansions
of existing units; they do not apply to
existing units. New MSWLF units or
lateral expansions of MSWLF units are
barred from wetlands unless the owner
or operator can make the following
demonstrations to the Director of art
approved State. First, the owner or
operator must rebut the presumption
that a practicable alternative to the
proposed landfill is available that does
not involve wetlands. Second, the owner
or operator must show that the
construction or operation of the landfill
will not cause or contribute to violations
of any applicable State water quality
standard, violate any applicable toxic
effiuent standard or prohibition,
jeopardize the continued existence of
endangered or threatened species or
critical habitats, or violate any
requirement for the protection of a
marine sanctuary. Third, the owner or
operator must demonstrate that the
MSWLEF unit will not cause or contribute
to significant degradation of wetlands.
To this end, the owner or operator must
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ensure the integrity of the MSWLF unit,
minimize impacts on fish, wildlife, and
other aquatic resources and their habitat
from release of the solid waste, and
assure that the ecological resources in
the wetland are sufficiently protected.
Fourth, the owner or operator must
demonstrate that steps have been taken
to attempt to achieve no net loss of
wetlands by first avoiding impacts to
wetlands to the maximum extent
practicable, then minimizing
unavoidable impacts to the maximum
extent practicable, and finally offsetting
remaining unavoidable wetland impacts
through all appropriate and practicable
compensatory mitigation actions.

Because this demonstration must be
approved by the Director of an approved
State, this provision effectively bans the
siting of new MSWLF units and lateral
expansions in wetlands in States tjiat do
not have an EPA-approved permitting
program.

On August 9,1991, the Administrator
announced a comprehensive plan for the
protection of the Nation’s wetlands.
Included were a number of actions to
improve the workability of the Clean
Water Act section 404 regulatory
program, which regulates the discharge
of dredged or fill material into wetlands.
Among these changes will be the
development of wetlands categories by
an interagency technical committee
based on wetland value. After such a
categorization scheme is developed, the
mitigation sequence (i.e., avoidance,
minimization, and then compensation)
will be retained for the high value
wetlands category, and projects in other
wetland categories will be required to
offset wetlands losses through
compensatory mitigation. When such
wetlands categories are identified, the
above changes to the section 404
permitting program will be implemented
through amendment of applicable legal
authorities. Section 258.12 of today’s
rule is consistent with regulatory
provisions currently governing the
section 404 program. When the section
404 regulatory program is modified in
accordance with the Administrator’s
wetlands protection program, relevant
portions of this rule will be modified
accordingly.

Furthermore, four agencies have
recently published proposed revisions to
a technical guidance document
implementing the current regulatory
definition of wetlands, and the agencies
will shortly be proposing to codify
portions of that document in the Code of
Federal Regulations. See 56 FR 40446
(Aug. 14,1991). The definition of
wetlands contained in § 258.12 of
today’s rule reflects the Agency’s

current definition under the section 404
program. See 40 CFR 232.2(r). When the
agency proposes amendments to the
definition of wetlands under the section
404 program, such changes will also be
proposed for the definition contained in
§ 258.12 of today’s rule.

4, Section 258.13 Fault Areas

Today'’s rule bans the location of new
MSWLF units and lateral expansions
within 200 feet (60 meters) of faults that
have experienced displacement during
the Holocene Epoch. In States with
approved programs, the owner or
operator may site within the 200-foot
zone if the owner or operator
demonstrates to the Director of an
approved State that an alternative
setback distance of less than 200 feet
will prevent damage to the structural
integrity of the MSWLF unit and will be
protective of human health and the
environment.

5. Section 258.14 Seismic Impact Zones

Today'’s rule bans the location of new
MSWLF units and lateral expansions in
seismic impact zones. In States with
approved programs, owners or operators
may locate new MSWLF units and
lateral expansions in a seismic impact
zone if they successfully demonstrate to
the Director of an approved State that
the unit is designed to resist the
maximum horizontal acceleration in
lithified material for the site. The design
features to be protected include all
containment structures (i.e., liners,
leachate collection systems, and surface
water control systems). For purposes of
this requirement, seismic impact zones
are defined as areas having a 10 percent
or greater probability that the maximum
expected horizontal acceleration in hard
rock, expressed as a percentage of the
earth’s gravitation pull (g), will exceed
0.10g in 250 years.

6. Section 258.15 Unstable Areas

Owners or operators of new MSWLF
units, lateral expansions, and existing
MSWLF units located in unstable areas
must demonstrate to the State Director’s
satisfaction that the integrity of the
structural components of the unit will
not be disrupted. The demonstration
must show that the structural
components of the MSWLF can
withstand the impacts of establishing
events, such as landslides. The
structural components include liners,
leachate collection systems, final cover
systems, run-on and run-off control
systems, and any other component used
in the construction and operation of the
MSWLF unit that is necessary for
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protection of human health and the
environment.

7. Section 258.16 Closure of Existing
Units

Today'’s rule requires owners and
operators of existing MSWLF units that
cannot make the airport safety,
floodplain, or unstable area
demonstrations required under
8§ 258.10[a), 258.11(a), or 258.15(a) to

close the MSWLF unit within five years
of the date of publication of this rule
unless the Director of an approved State
extends the deadline. The Director of an
approved State may extend the deadline
for up to two years, but only after
considering the availability of
alternative waste disposal capacity and
the potential risk to human health and
the environment.

51005

C. Subpart C—Operating Criteria

Subpart C of today'’s rule establishes
operating requirements for new MSWLF
units, existing MSWLFs, and lateral
expansions. Figure 3 lists these
operating requirements, each of which is
explained briefly below.

BILLING CODE 6560-50-M
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Figure 3

OPERATIONAL REQUIREMENTS

All owners/operators must:

Exclude the receipt of hazardous waste

Provide daily cover

Control on-site disease vectors

Provide routine methane monitoring

Eliminate most open burning

Control public access

Construct run-on and run-off controls

Control discharges to surface water

Cease disposal of most liquid wastes

Keep records that demonstrate compliance
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1. Section 258.20 Procedures for
Excluding the Receipt of Hazardous
Waste

Today'’s rule requires owners or
operators of all MSWLF units to
implement a program at the facility for
detecting and preventing the disposal of
regulated quantities of hazardous
wastes and polychlorinated biphenyl
(PCB) wastes. This program must
include random inspections of incoming
loads, records of any inspections, and
training of facility personnel to
recognize regulated hazardous waste
and PCB wastes, and notification to
States with authorized RCRA subtitle C
programs or the EPA Regional
Administrator in an unauthorized State
if a regulated hazardous waste or PCB
wastes are discovered at the facility.

2. Section 258.21 Cover Material
Requirements

Today’s rule requires owners or
operators of all MSWLF units to cover
disposed solid waste with at least six
inches of earthen materials at the end of
each operating day. Daily cover is
necessary to control disease vectors,
fires, odors, blowing litter, and
scavenging. The Director of an approved
State can temporarily waive the daily
cover requirement during extreme
seasonal climate conditions and may
allow alternative materials to be used as
daily cover material.

3. Section 258.22 Disease Vector
Control

Today'’s rule requires owners or
operators of all MSWLF units to prevent
or control on-site disease vector
populations using appropriate
techniques to protect human health and
the environment.

4. Section 258.23 Explosive Gases
Control

Today'’s rule requires the owners or
operators of all MSWLF units to ensure
that the concentration of methane
generated by the MSWLF not excfeed 25
percent of the lower explosive limit
(LEL) in on-site structures, such as scale
houses, or the LEL itself at the facility
property boundary. The owner or
operator must implement a routine
methane monitoring program, with at
least a quarterly monitoring frequency.
If the methane concentration limits are
exceeded, the owner or operator must
notify the State Director within seven
days that the problem exists and submit
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and implement a remediation plan
within 60 days.

5. Section 258.24 Air Criteria

Section 258.24(a) requires owners or
operators of all MSWLF units to comply
with applicable requirements of State
Implementation Plans (SIPs) developed
under section 110 of the Clean Air Act
(CAA). Open burning is prohibited
except in limited circumstances, which
include the infrequent burning of
agricultural wastes, silvicultural wastes,
land-clearing debris, diseased trees, or
debris from emergency clean-up
operations.

6. Section 258.25 Access Requirements

Section 258.25 requires owners or
operators of all MSWLF units to control
public access to MSWLF units and to
prevent illegal dumping of wastes,
public exposure to hazards at MSWLFs,
and unauthorized vehicular traffic.

7. Section 258.26 Run-on/Run-off Control
Systems

Section 258.26 requires owners or
operators of all MSWLF units to design,
construct, and maintain run-on and run-
off control systems to prevent flow onto
and control flow from the active portion
of the MSWLF unit. Run-off from the
active portion of the unit must be
handled in accordance with the surface
water requirements of today’s rule.

8. Section 258.27 Surface Water
Requirements

Under today’s rule, all MSWLF units
must be operated in compliance with
National Pollutant Discharge
Elimination System (NPDES)
requirements, established pursuant to
section 402 of the Clean Water Act. Any
discharges of a nonpoint source of
pollution from an MSWLF unit into
waters of the United States must be in
conformance with any established water
quality management plan developed
under the Clean Water Act.

9. Section 258.28 Liquids Restrictions

In today'’s rule, the disposal of bulk or
noncontainerized liquid wastes in
MSWLEF units is prohibited, with two
exceptions: (1) The waste is household
waste (other than septic waste) and (2)
the waste is leachate or gas condensate
that is derived from the MSWLF unit,
and the MSWLF unit is equipped with a
composite liner and leachate collection
system.
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Containers of liquid waste can be
placed in MSWLF units only when the
containers (1) are small containers
similar in size to that typically found in
household waste; (2) are designed to
hold liquids for use other than storage;
or (3) hold household waste. “Liquid
waste” is defined in today’s rule as any
waste material determined to contain
free liquids as defined by Method 9095
“Paint Filter Liquids Test”.

10. Section 258.29 Recordkeeping
Requirements

Today'’s rule requires that the
documents and records required under
this Part be retained near the facility in
an operating record by the owner or
operator of each MSWLF unit. (An
alternative location may be approved by
the Director of an approved State.)
These documents are listed in
§ 258.29(a) of today’s rule. Upon
completion of each document required
in the operating record, the owner or
operator must notify the State Director
of its existence and its addition to the
operating record. Furthermore, all
information contained in the operating
record must be furnished upon request
or be made available at all reasonable
times for inspection by the State
Director.

Today'’s rule allows the Director of an
approved State to set alternative
schedules for the recordkeeping and
notification requirements specified in
the rule except the notification
requirements in § 258.10(b) pertaining to
the notification of the FAA by owner/
operators planning to site a new or
lateral expansion of a MSWLF within a
5-mile radius of an airport, and
§ 258.55(g)(I)(iii) pertaining to the
notification of persons who own land or
reside on land overlying a plume of
ground-water contamination.

D. Subpart D—Design Criteria

Subpart D of today’s rule establishes
facility design requirements applicable
to new MSWLF units and lateral
expansions. These requirements do not
apply to existing units.

Today'’s final design criteria provide
owners and operators with two basic
design options: A site-specific design
that meets the performance standard in
today’s rule and is approved by the
Director of an approved State or a
composite liner design. These two
design options are depicted graphically
in Figure 4.

BILLING CODE 6560-50-M



Federal Register / Vol. 56, No. 196 / Wednesday, October 9,1991 / Rules and Regulations

51008

0-05-0958 3A0O ONMNTd

(08s/W0 20T X TS Jaur

Aljigeawaad) auelquiaN

[10S pa1oedwo) a|qIxald
9leyoean

NOIS3A WILSAS NOILDO3TI0D
J1VHOVIT ANV d3INIT 3LISOdINOD

:subisap Buimojjoy aya Jo
U0 aAeY 1SnW suolsuedxa [elale] pue s1un 4 7MSIN MaN

V1431140 N9ISs3d

¥ 21nbi4



The first option, which is available in
approved States, allows owners or
operators to consider site-specific
conditions in developing a design that
must be approved by the Director of an
approved State. This design must meet
the performance standard in § 258.40,
which requires that the design ensure
that the MCLs (Table 1 of today’s rule)
will not be exceeded at the relevant
point of compliance.

When evaluating whether designs
meet the performance standard, the
approved States must consider a
number of site-specific factors, such as
the climate and hydrogeology of the site.
For example, in areas where ground
water is vulnerable, the State may
require a composite liner system. In
other areas where ground water is less
vulnerable, the State may determine that
a less comprehensive design meets the
performance standard. State program
approvals will be established in
accordance with the "State
Implementation Rule,” expected to be
proposed in early 1992,

The second option, the composite
liner system, is required only for
landfills located in States without EPA
approved programs. The composite liner
system is designed to be protective in all
locations, including poor locations. It
consists of a composite liner, including a
flexible membrane liner and a
compacted soil component, and a
leachate collection and removal system.

EPA is concerned that certain owner/
operators of new units or lateral
expansions may be forced to use the
design standard in § 258.40(a)(2) in
situations where the composite liner
specified in that section is not necessary
to protect human health and the
environment, and their state does not
have program approval. In these cases
the performance standard under
§ 258.40(a)(1) may be more appropriate
since it would potentially avoid an
unnecessarily stringent design.
Therefore, the Agency has established a
petition process in § 258.40(e). This
process allows the owner/operator to
use the performance standard in
§ 258.40(a)(1) if the State determines
that die owner/operator’s design meets
the performance standard, and the State
petitions EPA to review its
determination, and EPA either approves
the design or does not disapprove the
designwithin 30 days of receipt.

Additional discussion regarding
today’s design criteria can be found in
sections TV.Band IV.C and appendix D
of this preamble.
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E. SubpartE—Ground-WaterMonitoring
and Corrective Action

a. To Whom Does This Requirement
Apply?

Today'’s rule requires a system of
monitoring wells to be installed at new
units, lateral expansions, and existing
MSWLF units. Owners and operators of
landfills that qualify for the small
community exemption are not required
to comply with the requirements of this,
subpart. In addition, today’s rule
provides for limited waivers for owners
or operators who can demonstrate to the
Director of an approved State that the
MSWLF unit is located above a
hydrogeologic setting that will prevent
hazardous constituent migration to
ground water during the active life of the
unit, as well as during facility closure
and throughout the post-closure period
(8 258.50(b)).

b. When Must Ground-Water
Monitoring be in Place?

New MSWLF units must have ground-
water monitoring systems in place prior
to accepting waste. The schedule for
installing the ground-water monitoring
system at existing MSWLF units and
lateral expansions is dependent upon
the location of the landfill with respect
to the nearest drinking water intake
(8 258.50(c)).

Today'’s rule allows the Director of an
approved State to establish an
alternative compliance schedule for
phasing in the ground-water monitoring
requirements at existing MSWLF units.
This alternative schedule provides that
all existing MSWLF units will be
required to have ground-water
monitoring systems by October 9,1996
(8 258.50(d)).

c. What Criteria Must the Ground-Water
Monitoring System Meet?

The ground-water mon<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>